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COLLECTIONS  AND  BEFUNDS  OF  TAXES. 


THURSDAY,  JANUARY  25,  1923. 

United  States  Sen  ate, 
€k>HMirrEE  on  Finance, 

Washington,  D.  C. 

The  c^nmittee  met,  pursuant  to  call,  at  10.30  o'clock  a.  m.,  in  room  310,  Senate 
Office  Building,  Hon.  Porter  J.  McCumber,  presiding 
Present:  Sectors  McCumber  (chairman),  Smoot,  McLean,  Calder,  Williams,  Jpnes, 

^'^The^ommittee  thereupon  proceeded  to  the  consideration  of  S.  4318,  a  bill  aufllOT- 
izing  the  Secretary  of  the  Treasury  to  make  collections  and  refunds  of  taxes  out  of 
the  proceeds  of  sales  of  property  held  in  the  Treasury.  . 

The  Chairman.  Senators,  we  have  up  for  consideration  this  morning  benate  tmi 
4318,  which  reads  as  follows: 

[8. 4818,  Sirt jr-aeventh  Congress,  Fourth  Sessten.] 

A  BILL  Authorizfag  the  Secretary  of  the  Treasury  to  mito  eaOeOUmis  and  refunds  of  taxes  out  (tf  the 
A         Aui,ii«»«Hi       iwwee«fa  of  sales  of  pn^y  heW  to  the  Treasury. 

Be  it  enacted  by  the  Senate  and  House  nf  -Represent atires  of  the  United  States  of  America 
in  Congress  assembled.  That  in  case  income  has  been  received  by  any  person  who  was 
or  subsequently  became  an  alien  enemy  or  by  any  corporation  the  majority  of  wftoee 
shares  of  outstanding  stock  was  owned  by  persons  who  were  or  BubsequenUy  became 
enemy  aliens  and  such  person  or  corporation  has  failed  to  pay  any  taxes  payable 
under  any  revenue  act  of  the  United  States,  or  such  taxes  have  been  paid  by  citizens 
of  the  United  States  or  by  such  corporations  after  the  majority  of  its  outstanding  shares 
of  stock  has  been  purchased  from  the  I'nited  States  or  from  some  officer  or  official  of 
the  United  States  bv  citizens  of  the  United  States  or  by  a  domestic  corporation  all 
of  whose  outstanding  shares  of  stock  were  owned  by  citizens  ot  the  Lnited  States 
the  Secretar\'  of  the  Treasury  is  authorized  and  directed  to  collect  such  taxes  out  of 
the  proceeds  of  the  sale  of  such  shares  of  stock  or  other  property  of  such  person  or 
corporation  wliich  has  been  deposited  in  the  Treasury  of  the  U mted  States  pureuant 
to  law  and  to  make  refundment  to  such  citizens  of  the  United  States  or  to  such  cor- 
poration of  all  taxes  so  paid  by  them  and  charge  the  amount  so  refunded  against  the 
TOoceeds  of  the  sale  of  such  shares  of  stock  or  such  other  property  so  deposited  m  the 
Treasury  at  the  United  States.  ,    .      j     ^vi,  *  ■ 

The  Chaiwian.  I  believe  that  Mr.  Appel  la  here  and  wants  to  be  heaid.    \\  hat  is 

your  name? 

STATEMENT  OF  MR.  MONTE  APPBL. 


Mr.  Appel.  My  name  is  Monte  Appel.   I  am  a  lawyer.   My  residence  is  St.  Pau 
f  Minn.    I  have  offices  also  in  Washington,  and  1  appear  here  m  support  of  Senate  bill 

4318.  n  behalf  of  the  American  stockholders  of  Synthetic  Patents  Co.  who  are  attected 

by  the  bill.  ,    „      ,  ■  n     ^  -l- 

It  mav  be  most  helpful  to  the  committee  if  1  state  the  facts  brieHy  of  this  one  })artic- 
ular  case  wliich  is  affected  bv  this  bill .    The  facts  of  that  particular  t  ase  are  as  loUows: 
During  the  vears  1912  to  1917.  inclusive,  the  Synthetic  Patents  Co.  was  a  corpora- 
tion ensja-'-ed  in  the  manufacture  and  sale  of  pharmaceuticals. 
The  Chairman  .  Was  this  an  American  or  foreign  corporation?  ,  *u  * 

Mr  Appel.  It  was  an  American  corporation  organized  under  the  laws  of  the  btate 
of  New  York,  all  of  the  stock  of  which  was  owned  by  three  Germans  who  were  citizens 
and  residents  <rf  Gramany  durins?  all  of  that  period  of  six  years  from  1912  to  191 , 

During  the  five  vears  1913  to  1917.  inclusi^■e.  these  three  Germans  receive<l  in 
Germany  from  this  American  corporation  in  America,  under  the  terms  of  certain  agree- 
ments which  they  made  with  the  corporation,  income  m  excess  of  $4,000,000,  upon 
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2  COLLECTIONS  AKSX  BEFUNDS  OF  TAXES. 

which  the  income  tax  payable  under  the  revenue  laws  of  the  United  States  amounted 
to  $2,789,000,  of  which  total  tax  $344,000  was  the  normal  tax  and  $2,440,000  was  the 

In  January,  1918,  the  Alien  Property  Custodian  seized  all  of  the  stock  of  this  com- 
panv  on  the  ground  that  the  three  Germans  in  Germany  Avere  alien  enemies  and  that 
under  the  provisions  of  the  Trading  With  the  Enemy  Act  this  stock,  which  was  their 
propertv,  was  subject  to  seizure.  ^  10 

Senator  Williams,  [iow  much  did  they  pay  under  the  income  tax  lawf 

Mr.  Appel.  Xotliing.  .  ,  , 

Then  after  administering  the  propertv  for  a  little  more  than  a  year,  the  Alien 
Property  Custodian,  in  February,  1919,  sold  all  this  stock  which  he  had  seized  from 
these  Germans  to  American  citizens,  who  had  organized  a  corporation  known  as  the 
Sterlint^  Products  Co.  (Inc.),  all  of  the  stock  of  which  they  (the  American  citizens) 
ownedf  and  the  American  citizens  paid  a  littie  bit  over  $5,400,000  in  cash  for  this 
stock  and  some  other  property. 

Senator  Caldeu.  To  the  Alien  Property  Custodian? 

Air  Vppel  Yes;  to  the  Alien  Property  Custodian.  Then,  pursuant  to  the  pro- 
visions of  the  trading  with  the  enemy  act,  he  deposited  that  $5,400,000  of  proceeds 
from  the  sale  with  the  Treasury  of  the  United  States,  whm  it  is  now  bMd  subject  to 
such  disposition  as  Congress  shall  direct. 

The  three  Germans  to  date  have  paid  no  income  tax  of  any  kind  or  nature  upon 
this  income  in  excess  of  84.000,000  which  they  received  from  business  carried  on  m 
the  United  States  during  the  five  years  1913  to  1917,  inclusive. 

After  the  Americans  had  bought  the  stock  there  was  assessed  against  them  and 
they  were  compelled  to  pav  the^normal  tax  in  the  amount  of  $344,000;  and  in  order 
that  vou  may  understand  the  situation  I  should  like  permission  for  a  minute  to  go 
into  the  provisions  of  the  income  tax  laws  in  order  to  rfiow  how  that  came  about. 

The  nortnal  tax  pavable  bv  nonresident  aliens  on  income  received  from  business 
which  they  conduct  in  the  United  States  is  required,  under  the  joovisions  of  the 
revenue  laws,  to  be  withheld  and  deducted  here  at  the  source. 

The  Chairman.  Are  you  now  speaking  of  the  income  of  the  individual  or  the 
income  of  the  corporation?    Is  it  the  corporation  tax  or  the  individual  tax? 

Mr.  Appel.  The  individual  tax;  the  tax  which  was  leviable  upon  and  payable  by 
the  three  Germans,  but  which,  as  an  administrative  provision,  in  ordar  to  assure  its 
collection,  was  required  to  be  withheld  and  deducted  at  the  source  here.  Thete  was 
no  provision  requiring  deduction  Mid  withholding  at  the  source  of  the  surtax  by  reason 
of  the  administrative  impoodbility  of  determining  for  each  individual  what  the  par- 
ticular surtax  was. 

So  that  situation  was  one  where  so  far  as  the  surtaxes  were  concerned,  there  was  no 
remedy  at  all  aeainst  anvbodv  on  behalf  of  the  Treasury,  or  against  the  Germans  who 
were  in  Germany  and  who  had  removed  all  their  property  from  the  United  States, 
except  such  as  had  been  seized  by  and  was  in  the  custody  of  the  Alien  Property  Cus- 
todian. But  as  to  the  normal  tax,  which  was  a  relatively  amril  proportion  of  the 
total  tax,  there  was  a  secondary  liability  upon  the  corporatiim  created  by  reason  of  the 
corporation's  failure  to  deduct  and  mthhold  the  normal  tax  out  of  the  income  trans- 
mitted to  the  Germans  in  GenMtny.  But,  of  course,  the  Germans,  haying  decided 
that  they  were  going  to  pay  no  income  tax,  and  owning  all  the  stock  of  this  corporation 
and  controlling  its  actions,  naturally  saw  to  it  that  the  corporation  made  no  deduction 
and  sto]jped  no  income  at  the  source. 

At  the  time  of  the  sale  of  the  stock  to  the  Americans  that  then  was  the  situation; 
the  Germans  owed  an  income  tax  of  $2,789,000  to  the  Treasury  of  the  United  States. 

A  part  of  this  total  income  tax— the  normal  tax  of  $344,000— had  also  become  a 
secondary  liability  upon  the  corporation  by  reason  of  the  corporation's  failure  to 
deduct  and  withhold  during  the  pmod  when  the  Germanfi  owned  all  the  stock  of  the 
corporation.  x  u  ^ 

Senator  Williams.  The  American  purchasers  took  it  with  knowledge  01  the  lact 
that  they  would  have  to  pay  that  normal  tax,  did  they  not? 

Mr.  A }']>!■  L.  The  facts  v.'ith  reference  to  the  knowledge  of  the  Americama  are  set  out 
in  two  atiidavits,  one  bv  Mr.  Frederick  B.  Lynch,  who  at  that  lime  was  director  and 
president  of  this  company  (the  Synthetic  Patents  Co.),  having  been  put  there  by  the 
Alien  Propertv  Custodian  as  his  representative  to  admizdster  tiie  business. 

The  other  s&davit  is  by  Mr.  MctJKntock,  who  at  that  time  was  secretary  and  treas- 
urer of  the  company,  an  api  jointee  of  the  Alien  Property  Custodian. 

It  can  also  be  stated,  if  it  is  considered  material,  that  although  Mr.  Tynch  has  now 
no  relation  of  anv  kin  I  or  nat^jre  with  the  company.  -^•Ir.  ifct'lintock  was  taken  over 
by  the  Ameri(  aiis  l^ccause  he  was  so  famihar  Avith  the  details  of  the  business  and  is 
still  in  the  employ  of  the  company. 


COLI-BCTIOKS  AUD  EETUiE^DS  OF  TAXES, 
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Now,  these  two  gentlemen  in  these  affidaA  its  which  I,wiU  put  into  the  record,  but 
will  not  take  the  time  to  read  now,  have  this  to  say: 

DisnucT  OF  Columbia, 

United  SMes  of  America^  ss: 

Personally  appeared  before  me,  in  the  District  aforesaid,  this  4th  day  of  Novemb», 
A.  D-  1922,  Frederick  B.  Lynch,  w^ho  being  duly  sworn  deposes  and  says: 

That  on  or  about  February,  191S,  he  was  duly  elected  a  director  of  Synthetic  Patents 
Co.,  a  corporation  orG:anized  under  the  laws  of  the  State  of  Xew  York,  and  that  on  or 
about  August  20,  lOiS,  he  was  duly  elected  ju'esident  of  Synthetic  Patents  Co.,  and 
that  he  continued  to  be  a  director  and  president  of  Synthetic  Patents  Co.  until  on  or 
about  February  4,  1919,  upon  which  date  he  tendered  his  resignation  as  director 
and  president,  which  was  (My  accepted  by  the  board  of  directors. 

TlMit  during  said  period,  when  he  was  a  director  and  president  of  Synthetic  Patents 
Co.,  he  performed  such  duties  as  are  usually  performed  by  a  director  and  president 
of  a  corporation  and  became  fftmiiiar  with  the  busmees  and  aSbkm  of  Syntiietic  Patents 
Co. 

That  lie  learned  that  during  the  years  1913  to  1917,  inclusi\  e,  all  of  the  stock  ot 
Synthetic  Patents  Co.  was  owned  by  or  for  Rudolph  Mann,  Christian  Hess,  and  Carl 
Duisl)erir,  all  of  whom  were  citizens  and  residents  of  Germany;  that  he  also  learned 
that  during  the  five  years  1913  to  1917,  inclusive,  Synthetic  Patents  Co.  had  paid  to 
Mann,  Hess,  and  Duisberff  sums  of  money  ag^egating  in  excess  of  $4,000,000,  and 
that  Mann,  Hess,  and  Duisberg  had  never  paid  to  the  Government  of  the  United 
States  any  income  taxes  upon  the  income  so  received:  that  he  understood  that  some 
sort  of  a  technical  liability  might  be  created  against  Synthetic  Patents  Co.  to  pay 
such  taxes,  but  that  this  liabilitv  was  only  a  contin<j;ent  one  and  a  remote  one  and 
would  onlv  l)ecome  iixed  in  the  event  that  the  Government  of  the  United  States  was 
unable  to  "collect  such  taxes  from  Mann,  Hess,  and  Duisberg,  the  tlu'ee  Germans  who 
had  received  the  income.  . 

That  later  and  along  in  the  latter  part  of  the  year  1918  when  the  stock  of  Synthetic 
Patents  Co.,  all  of  which  had  been  owned  by  Mann,  Hess,  and  Duisberg,  and  had  been 
seized  by  the  Alien  Property  Custodian  as  the  property  of  enemy  aliens,  was  being 
advertised  for  sale  by  the  Alien  Propery  Custodian,  he  had  occasion  to  look  over  the 
prospectus  prepared  >)y  the  Alien  Property  Custodian  setting  out  the  assets  and 
liabilities  of  Synthetic  Patents  Co.:  that  this  prospectus  set  out  a  very  small  estimated 
amount  of  money  which  might  1)e  due  from  Synthetic  Patents  Co.  to  the  United 
State?  on  account  of  taxes,  which  amount,  as  he  remembers,  was  about  $10,000;  that 
while  he  did  not  know  that  any  sum  of  money  was  actuidiy  owing  by  Synthetic 
Patents  Co.  to  the  Government  of  the  United  States  on  account  of  income  taxes,  he 
assumed  that  such  sum  in  the  amount  of  about  $10,000  represented  merely  minor 
adjustments  on  income  taxes,  and  having  this  thought  in  mind  he  considered  the 
prospectus  in  this  respect  to  be  a  substantially  accurate  statement  of  the  tax  liaVnlities 
of  Svnthetic  Patents  Co.  to  the  Government  of  the  United  States:  that  while  the  stock 
of  Svnthetic  Patents  Co.  was  being  advertised  for  sale  by  the  Alien  Property  Cus- 
todian he  had  occasion  from  time  to  time  to  advise  various  prospective  pui'chasers  as 
to  the  nature  and  extent  of  the  company's  assets  and  liabilities,  which  action  he  con- 
sidered to  be  in  line  with  his  duties  as  president  of  the  company;  that  among  oth^ 
prospective  purchasers  he  advised  Sterling  Producte  (Inc.),  that  the  prospectus 
gotten  out  by  the  Alien  Property  Custodian  was  correct,  which  advice  he  believed  to 
be  true:  that  he  also  advised  that  there  was  some  sort  of  a  possible  contingent  liability 
which  might  fall  back  against  the  company  if  the  Government  of  the  United  States 
was  unable  to  secure  payment  of  income  taxes  owing  by  the  three  Germans  who  had 
formerly  owned  all  of  the  stock  of  the  company,  but  that  under  the  law  as  he  under- 
stood it* and  as  he  was  advised,  the  United  States  could  collect  such  taxes  owing  by 
the  three  Germans  out  of  the  proceeds  that  would  be  paid  to  the  United  States  by  any 
purchaser  of  the  stock,  and  that  such  ^tion  would  undoubtedly  be  taken  by  the 
United  States,  and  this  possible  contingent  liabQity  in  the  amount  of  about  $350,000 
would  never  become  a  fixed  liability,  and  that  the  purchaser  could  go  forward  with 
^eir  purchase,  relying  upon  the  correctness  of  the  statements  made  in  the  pros- 
pectus of  the  Alien  Property  Custodian  with  reference  to  tiie  assets  and  liabilities  oi 
Synthetic  Patents  Co. 

Fred'k  B.  LTNoar. 

Subscribed  and  sw^  to  beforo  me  thsi  4th  day  of  November,  1922. 

[sBAi*.]  Roth  C.  Bows,  Notary  Public* 
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Stats  of  New  York, 

Cnunff/  of  New  York  ss: 

Earl  L  McClintock,  of  the  city,  county,  and  State  of  New  York,  of  lawful  age,  being 
duly  sworn,  deposos  and  says: 

That  on  or  about  Au<i:ust'20,  1918,  he  was  appointed  secretar>-  ajid  treasurer  of  the 
Synthetic  Patents  Co.  ( Inc. )  1)y  the  board  of  directors  then  conirollins^  the  policies  of 
said  company;  that  all  of  the  members  of  said  board  of  directors  had  been  appointed 
by  the  Alien  Property  Custodian,  who  at  that  time  was  the  holder  of  the  entire  capital 
stock  of  the  company  and  who  controlled  and  directed  the  company  through  the 
board  of  directors  wMch  he  had  appointed;  that  subsequently,  and  while  serving  as 
secretary  and  treasurer  of  the  company,  deponent  became  aware  of  the  existence  of 
the  claiJEn  of  the  Bureau  of  Internal  Revenue  against  the  former  German  owners  of 
the  property.  Rudolph  Mann,  Christian  Hess,  and  Carl  Duisberg.  as  individuals; 
that  such  income-tax  liability  was  rei^arded  by  the  company,  and  it  had  been  so 
ad\  ised  by  counsel,  as  a  primary  liability  against  the  three  before-named  Germans 
as  indi\'iduals  and  only  as  a  secondary  liability  against  the  company  in  the  event  the 
Government  was  unable  to  collect  such  taxes  from  the  aforementioned  Grermans  who 
had  received  the  income  on  which  such  taxes  were  claimed  to  be  due;  that  dining 
the  period  of  time  when  the  stock  of  this  company  was  being  advertised  for  sale  by  the 
^en  Ph)perty  Custodian,  it  was  deponent's  duty  as  secretary  and  treasurer  of  the 
company  to  advise  such  prospective  purchasers  as  to  the  assets  and  liabilities  of  the 
company  and  he  was  frequently  consulted  by  prospective  purchasers;  that  he  advised 
said  prospecti\-e  purchasers,  among  them  Sterling  Products  (Inc.),  the  successful 
bidder,  of  the  existence  of  the  claim  of  the  Bureau  of  Internal  Revenue  against  the 
Germans;  and  he  advised  such  prospective  purchasers,  among  whom  was  Sterling 
Products  (Inc.),  the  successful  bidder,  that  said  liability  was  undoubtedly  primarily 
an  obligation  upon  the  former  German  owners  as  individuals  and  that  he  had  no  doubt 
the  .Alien  Property  Custodian  woidd  satisfy  this  obligation  when  he  had  funds  in  his 
possession  with  which  to  do  so,  and  that  no  purchaser  of  such  stock  would  be  subjected 
to  any  liability  on  account  oi  the  failure  of  the  Gennans  to  pay  income  taxes  on  the 
income  received  by  them. 

E.  I.  McCuNTOCK. 

Subscribed  and  sworn  to  before  me  this  2d  day  (rf  November,  1922« 

Edw.  J.  Hausbr, 
N&koy  PvbUc^  Brcm  Cooimtg. 

The  Chairman.  Was  Mr.  McClintock,  if  that  was  his  name,  an  employee  of  the  cor- 
poration while  it  was  under  German  control? 

Mr.  Afpel.  No;  he  was  not  an  employee  of  the  company  while  it  was  under  German 
control,  but  after  the  Ahen  Property  OissitodiAn  seised  all  of  tiie  stock,  then,  of  course, 
he  diwnissed  all  of  the  directors  ana  officers  who  had  been  there  representing  the  Ger- 
mans, and  he  put  in  his  own  representatives,  among  them  Mr.  Lynch,  who  became 
president,  and  Mr,  McClintock,  who  became  secretary-treasurer. 

Mr.  McClintock's  first  association  with  the  company  was  under  appointment  by  the 
Alien  Property  Custodian.  When  the  Americans  took  the  company  over,  they  found 
it  necessary  to  retain  some  one  who  knew  the  affairs  of  the  comj)any,  and  so  retained 
Mr.  McClintock.  I  do  not  know  that  it  is  material,  but  I  did  want  to  bring  that  to 
yoiur  attention. 

These  gentlemen  say  that  after  they  took  charge  of  the  company  they  became  fa- 
miliar with  its  affairs;  that  they  assisted  in  the  preparation  of  the  prospectus  showing 
the  assets  and  liabilities  of  the  company,  which  prospectus  was  distributed  to  various 
prospective  purchasers  of  the  stock,  and  that  notices  were  sent  out  that  it  was  going  to 
be  put  up  for  sale  to  the  highest  bidder;  that  they  believed  the  statements  contained 
in  that  prospectus  to  l^e  correct;  that,  among  other  things,  the  prospectus  stated  that 
there  was  due  to  the  United  States  an  estimated  amount  of  income  tax  of  about  nine  or 
ten  thousand  dollars;  that  although  they  did  not  understand  exactly  what  that  meant, 
they  asBomed  that  it  meant  a  minor  adjustment  of  past  inc(»ne  taxes;  that  they  also, 
in  we  course  dt  the  perf<»rmance  of  their  duties,  became  aware  that  there  was  some 
sort  of  a  contingent  secondary  liability  upon  the  ccnrpcuration  by  reason  of  the  failure 
of  the  Germans  to  pay  their  income  taxes  and  by  reason  of  the  corporation's  failure, 
while  under  German  control,  to  make  the  proper  deductions;  that  they  never  con- 
sidered that  a  real  liability  upon  the  corporation  and  they  never  assumed  in  the  pre- 
paration of  this  prospectus  that  the  corporation  would  ever  be  called  upon  to  make 
payment  on  that  secondary  or  assured  liability,  and  so  ad\ised  these  Americans  who 
made  the  highest  bid  which  was  accepted. 

The  Chatrhcak,  Why  didn't  they  assume  that? 
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Mr.  Appbl.  Because  they  went  forward  upon  the  assumption  that  the  Germans 
havine  received  the  income  were  liable  under  the  income-tax  laAvs  of  the  I  mtod 
States  to  pay  the  income  tax  and  that  when  the  i)urchasers  made  pavment  to  the 
Alien  Property  Custodian  and  the  Alien  Property  Custodian  dei.usiled  that  monev 
in  the  very  vaults  of  the  Treasurv,  that  the  Treasury,  having  the  money  in  hand, 
would  immediately  collect  all  the  taxes  that  were  due  to  the  Treasury,  Furthennore, 
as  1  will  develo])  later,  they  knew  that  even  if  they  were  temporarUy  compelled  to  pay 
this  tax,  they  had  a  right  to  be  reimbursed  by  the  Germans. 

Senator  Caluer.  What  is  the  name  of  this  corporation? 

Mr,  Ap^ei.  The  Svnthetic  Patents  Co. 

Senator  Calder.  What  does  it  manufacture? 

Mr.  Appel.  Pharmaceutical  preparations.  They  were  also  connected  m  a  way  wiUi 

tlie  Baver  Co.,  which  makes  aspinn.  ,     „    ,  ,  «        r«  ^ 

Senator  Calder.  Does  this  concern  include  all  of  the  propertv  ot  the  Bayer  Co.r 
Mr.  Appel.  Xo.    The  Bayer       is  an  entirely  separate  corporation- 
Senator  Caluek.  How  much  did  you  say  they  paid? 

Mr  \PPEL.  ¥i\Q  miUion  four  hundred  thousand  and  some  odd  dollMS-     .  , . , , 
Senator  Caluek.  This  stock  was  disposed  of  at  pubEc  auction  to  the  highest  bidder, 

was  it? 

Mr-  Appel.  Yes.  ,      ,  i_ .  *   *  <> 

Senator  Calder.  What  is  the  chief  value  of  this  COTceni— patents/ 

Mr-  Appel.  The  trade-marks  

Senator  Calder.  Or  formulas  or  buildmirs  or  factones? 

Mr  \PPEL  There  were  patents,  factory  buildings,  formulas,  and  trade  names  OJ 
druffs  which  had  been  manufactured  and  sold  by  these  Germans  for  many  7^  and 
had  acquired  a  value  by  reason  of  that  fact.  I  am  sorry  I  am  not  famihar  with  all 
the  details  of  tliat,  Senator,  but  I  can  get  them  for  you. 

Senator  Calder.  WTiat  occura  to  me  is  this:  The  Germans  were  paid  very  large 
profits  over  a  short  period  of  years,  and  $5,000,000  seems  very  low  when  you  consider 
the  enormous  profits  this  concern  was  making.  How  do  you  know  that  Una  tax  due 
wa<!  not  taken  into  consideration  when  the  property  Avas  purchased 

Mr  Appel.  So  far  as  the  price  being  low  is  concerned,  I  do  not  believe  lliat  so, 
Senator  The-e  properties  were  bought  in  1919,  at  a  time  when,  as  you  know,  evCTy- 
thiuK  was  hicrh  and  before  these  people  got  into  it  and  got  t^e^^lves  orgamzel  a 
slump  came:  and  1  kuosv  it  to  be  the  fact  tliat  thev  have  regretted  they  did  not  wwt 
a  vear  to  make  the  porchase  and  make  it  during  the  period  or  depre^aon  when  they 
felt  they  could  have  bought  the  property  for  a  great  deal  less  tlian  they  actually  paid 
for  it,  I  will  show  latef  and  I  Uink  I  can  show  conclusively  that  Congress  never 
intended  and  the  Americans  never  expected  to  pay  this  tax  ,  ^ 

Senator  McLean.  What  return  are  they  making  now  on  the  purchase  price. 
Mr.  Appel.  I  am  sorrv.  Senator,  that  I  can  not  answer  that  question. 
T\v^  CnuHMAS,  Is  this  the  fact,  tliat  the  (lovernment  received  about  ?5,000,U0U 
which  went  into  the  Treasury  in  payment  of  the  sale  of  this  stock  of  this  corporation. 

Mr.  Appel.  Yes,  sir.  ,      «  i*  « 

The  Chairman.  This  was  stock  owned  by  these  German  aUensT 

^Ai  AppBfL  "yes  sir 

The  Chairman.'  The  Government  had  it  in  its  possession,  tlien,  and  it  seems  to  me 
there  was  nothing  in  the  world  to  prevent  the  Government  offsetting  the  claim  against 
any  claim  on  the  part  of  the  original  stockholders  in  Germany. 

Mr.  Appel.  That  i.^  true.  ,    ,   ,  i  •  -u*  *  „„„„^„ 

The  Ch\irm  ^n"  And  the  pmrhasers  of  the  stock  had  the  natural  right  to  afflume 
that  if  German  monev  was  in  the  hands  of  the  Treasury  Department  they  could  col- 
lect the  entire  tax  out  of  the  money  in  the  Treasury.  .    ,  ^  ^x,  u 

Mr  Appel.  And  that  was  what  was  represented  to  them  and  what  they  believed, 
and  as  reasonable  business  men  had  a  right  to  believe,  would  be  done. 

Senator  Jones.  Would  that  be  the  normal  tax  for  the  corporation  itseiti  i  unaer- 
stood  you  to  say  that  this  stock  was  sold  as  an  asset  of  the  corporation. 

The  Chaibman.  I  do  not  understand  that  there  was  any  question  oi  a  corporation 

Mr.  Appel.  This  case  involves  the  normal  tax  on  the  individual  income  rec^ved 

by  the  three  Germans. 
Tlie  Chairman.  This  is  an  individual  tax?  ,  u  \ 

Mr.  Appel.  It  is  an  individual  tax  payable  by  the  Gmnans  on  income  which  tne 

Cvermans  I'eceived  i  * 

Senator  Calder.  Can  you  give  us  the  names  oi  the  direct  ors  and  officers  ot  this 
new  corporation  and  the  names  of  the  principal  pur.  hasers  of  the  stock? 

Mr.  Appel.  Yes;  I  can  do  that  and  I  aliaU  be  glad  to  get  that  mtormation  for  you  as 
aoon  as  I  leave. 
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Senator  WnxuMS.  I  wish  you  would  enlighten  me  with  regard  to  one  question. 
Wliat  was  it  that  prevented  the  Treasury  of  th^  United  States  from  collecting  this 
$340,000? 

Mr.  Appel.  I  shall  be  very  glad  to  answer  that. 

Senator  Williams.  It  seems  to  me  the  Treasnry  coukl  have  pre  ceded  to  take  it  out 
of  that  money,  the  corporation  being  subject  to  liability,  owing  to  the  fact  that  it  had 
not  paid  the  deductions.  There  was  money  in  the  Treasury,  so  why  couldn't  the 
Treasury  Department  take  that  amoimt?  I  do  not  mean  the  surtax  but  the  normal 
tax. 

Mr.  APFEii.  Although  the  revenue  laws  provide  that  in  the  eYmt  of  the  failure  of  the 
nonFesident  alien  to  pay  the  normal  tax  that  all  his  property  shall  be  subject  to  dia- 
traint.  yet  it  was  construed  that  the  obscure  provision  in  the  trading  with  the  enemy 
act,  wliich  said  that  this  property  should  be  held  subject  to  such  disposition  as  Con- 
gress shall  direct,  nullified  all  of  those  provisions  in  the  revenue  acts  and  surrounded 
this  property  of  the  Germans  with  immunity  from  distraint  or  seizure,  which  pre- 
vented not  only  its  attachment  or  garnishment  by  the  Americans,  but  also  precluded 
the  Treasury  of  the  United  States  from  dipping  into  it  and  collecting  the  tax. 

Senator  Williams.  For  past  due  debts? 

Mr.  Atvxl.  Yes. 

Senator  Gbbrt.  In  other  words,  the  Treasury  of  the  United  States  could  not  evem 
collect  tibat  amount  from  the  profits  accruing  to  &e  company  while  it  held  it? 

Mr.  Appel.  That  is  quite  true. 

Senator  Williams.  It  seems  to  me  that  is  a  far-stretched  meauiug  to  put  upon  it, 
but  I  can  see  how  they  arrived  at  their  conclusion. 

Mr.  Appel.  It  has  always  seemed  to  me  that  Congress  wanted  this  problem  held  in 
status  c^uo  until  it  had  the  opportunity  to  consider  the  big  problem  and  to  make  a 
detenmnation  of  policy,  but  it  is  also  true  that  when  that  clause  was  inserted  in  the 
act  during  the  war  nobody  contemplated  this  particular  income-tax  feature. 

There  is  another  angle  to  this  situation,  if  I  may  have  a  few  more  minutes  of  your 
time,  that  I  should  like  to  get  before  the  committee,  and  that  is,  assuming  the  second- 
ary liability  of  the  corporation  by  reason  of  the  failure  of  the  primary  debtors  in  Ger- 
many to  pay  their  taxes,  the  revenue  laws  of  the  United  States  created  in  favor  of 
the  corporation  the  rio;ht  of  reimbursement  over  against  the  nonresident  alien,  ef- 
fectuating the  intention  of  Congress,  which  runs  all  through  tln^  revenue  laws  that 
always  the  ultimate  payment  of  taxes  shall  rest  upon  the  recipient  of  the  income. 

Senator  Wiluams.  Provided  it  can  be  made  up  by  reliable  persons. 

Mr.  AwEii.  In  this  case,  if  it  had  not  happened  to  come  around  as  the  result  of  the 
war  that  this  property,  whOT  it  was  seized  by  the  Government  of  the  United  States, 
was  surrounded  with  immunity,  not  only  could  the  Treasury  of  the  United  States 
reimburse  itself,  but  the  Americans,  ha^^ng  been  subjected  to  liability.  Avould  and 
could  have  immediately  attached  and  garnished  all  money  or  property  of  the  Ge^r 
mans  in  the  United  States  in  order  to  reimburse  themselves  for  tlie  taxes  which  they 
had  temporarily  been  compelled  to  pay  for  account  of  the  Germans.  But  it  so  hap- 
pened that  witli  this  property  in  the  Treasury,  not  cmly  the  Americans,  but  even  the 
Treasury  itself  could  not  do  it.  This  matter  was  once  brought  into  litigation  in  the 
United  States  district  court  in  New  York  before  his  honor  Judge  Knox,  and  the 
learned  judge,  after  reciting  the  facts  here,  summarized  his  conclusionB  on  the  nuurali* 
ties  and  equities  of  the  situation  as  follows:  He  says: 

*'In  each  of  the  present  suits  plaintiff  'inadvertently'  paid  to  Hess,  Duisberg  and 
Mann' '  

The  Chairman.  Just  a  moment,  please.  Tell  us  al)out  this  suit  so  that  we  can  un- 
derstand it.    Against  whom  was  it  brought,  and  for  what  purpase? 

Mr.  Appel,  This  was  a  suit  broi^t  by  the  American  corporation;  that  is,  by  the 
Synthetic  Patents  Co.,  after  all  its  stock  had  been  acquired  by  the  Americans  and 
the  Americans  had  been  compelled  to  pay  the  normal  tSiX.es,  The  purpose  of  this 
suit  was  to  recover  back  those  taxes,  and  was  brought  against  the  Alien  Property 
Custodian  and  the  Treasurer  of  the  United  States. 

The  Chairman.  By  the  original  corporation? 

Mr.  Appel.  Yes.  You  see,  the  corporate  entity  remains  the  same  at  all  times,  and 
although  all  the  stock  of  the  corporation  in  the  meantime  has  passed  from  the  Germans 
to  the  Americans  that  does  not  affect  the  existence  and  continuity  of  the  corporate 
entity.^  So  that  in  reality  this  is  a  suit  by  the  Americans  against  the  Alien  Property 
Custodian  and  the  Treasurer  of  the  United  States  and  the  three  Germans  upon  whom 
tiiiey  secured  service  by  publication,  to  recover  back  this  $340,000  of  normal  taxes 
which  the  Americans  had  been  compelled  to  pay  on  behalf  of  the  Germans,  and 
this  is  where  we  run  into  this  technical  legal  and  k^lative  diffieulty. 

The  CuAiRUAN.  Who  was  the  defendant? 
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Mr.  Appel.  The  d^endants  were  the  Alien  Property  Custodian  and  the  Treasurer 
of  the  United  States  and  these  three  Germans  who,  of  course,  are  not  personally 
present  in  the  United  States,  but  upon  whom  service  was  secured  by  publication 
under  the  laws  of  the  State  of  New  York.  This  matter  came  up  to  the  court  on  a 
preliminary  motion  with  reference  to  juriadictioa  with  aU  the  bets  before  it;  and  the 
judge,  summarizing  the  facts,  said: 

Plaintiff,  a  New  York  corporation,  alleges  that  all  of  its  outstanding  capital  stock 
was  formerly  owned  by  three  citizens  of  Germany,  who  are  the  alien  defendants — 
Hess,  Duisberg,  and  Mann.  After  the  outbreak  of  the  war  all  tlie  plaintiffs  stock 
was  seized  by  the  Alien  Property  Custodian  und^  the  provisions  of  the  trading  with 
the  enemy  act  as  the  property  of  the  aliens  named.  Thereafter,  on  or  about  February 
4,  1919,  the  stock  was  sold  to  Sterling  Products  (Inc.),  a  West  Virginia  corporation^ 
the  proceeds  of  sale  going  into  the  hands  of  the  Treasurer  of  the  United  States. 

''During  the  year  1913,  and  continuing  up  until  the  outbreak  of  the  war  with  Ger- 
many, plaintiff  and  the  enemy  defendants  were  parties  to  a  contract  whereby  it  was 
obligated  to  pay  Hess,  Duisberg.  and  Mann  75  per  cent  of  all  moneys  M'hich  it  should 
receive  fi-om  the  right  to  use  certain  patents,  formulas,  processes,  etc.  There  was 
outstanding  also  between  said  parties  another  contract  whereby  plaintiff  (the  corporar 
tion)  was  obligated  to  pay  to  said  enemy  defendants  the  sum  of  $1,000  eadi  for  anv 
new  patents  or  formulas  emanating  from  said  aliens  and  used  or  acquired  by  plaintiff. 
There  was  also  an  indebtedness  of  large  amounts  owed  by  plaintiff  to  the  9»&em  upon 
which  interest  had  to  be  paid. 

"During  the  period  between  1913  and  April  6,  1917,  plaintiff  made  large  annual 
payments  to  the  aliens  upon  account  of  the  aforesaid  obligations,  but  through  'inad- 
vertence' failed  to  withhold  therefrom  amounts  due  the  United  States  for  income 
taxes  in  respect  thereto. 

"Subsequent  to  the  acquisition  of  plaintiff's  stock  by  Staling  Products  (Inc.),  a 
delinquent  income  tax  return  was  filed  by  plaintiff  with  the  Internal  Revenue  Deportr 
ment,  and  in  due  course  plaintiff  was  required  to  pay  to  the  (rovernment  the  sum  ol 
$344,102.50,  bdng  the  amount  of  taxes  it  had  foiled  to  withhold  from  Bess,  Duid)^^ 
and  Mann. 

"The  sum  received  by  the  Alien  Property  Custodian  upon  the  sale  of  plaintiff's 
stock  exceeded  the  taxes  so  paid,  which  are  now  sought  to  be  recovered.  Upon  June 
26,  1919.  a  claim  therefor  was  tiled  with  the  custodian,  pursuant  to  section  9  of  the 
trading  with  the  enemy  act,  as  amended,  no  application  being  made  to  the  President 
for  an  order  of  payment.  *  *  * 

''In  each  of  the  present  suits  plaintiff  'inadvertentiy'  paid  to  Hess,  Duisb^,  and 
Mann  sums  of  money  which,  by  virtue  of  the  laws  of  the  United  States,  it  was  under 
no  obligation  to  pay,  but  which,  on  the  contrary,  it  was  specifically  boimd  to  turn 
over  to  the  United  States.  Why,  then,  if  jurisdiction  exists  over  the  persons  or  pro- 
perty of  the  aliens,  should  they  be  permitted  to  retain  moneys  to  which  they  are  not 
rightfully  entitled?  Certainly,  from  a  moral  standpoint  the  money  should  be 
returned  to  plaintiff,  and  in  my  judgment  such  return  should  be  compelled  by  law." 

That  was  the  reaction  that  this  case  made  upon  this  United  States  district  judge  as  to 
its  moral  equities,  but  under  the  technical  situation,  which  we  bdieve  was  not  con- 
templated or  intended  by  Congress,  there  seems  to  be  no  real  rraoedy  under  the  law 
tmless  there  is  some  new  l^iislation. 

The  Chairman*  The  Sect^tafy  of  the  Treasury  has  writtw  me  concecning  thia 
matter. 

Senator  McLean.  What  was  the  result  of  that  case  in  the  court? 

Mr.  Appel.  The  matter  is  still  pending  before  the  court,  but  the  judgment  of  the 
lawyers  who  are  handling  it,  as  the  situation  has  developed,  is  that  this  provision  in 
the  trading  with  the  enemy  act,  by  the  terms  of  which  property  is  held  subject  to 
such  disposition  as  Congress  shall  direct,  makes  any  real  remedy  doubtful. 

Senator  Williams.  So  that,  if  I  understand  your  point,  the  district  court  judge's 
decision  was  that  this  money  should  be  returned  to  the  corporation,  but  because  of 
legal  technicalities  a  deciami.  to  that  effect  would  not  be  enfcmible  in  a  legal  way  at^ 
this  time. 

Mr.  Appel.  He  did  not  on  this  motion  come  out  flatly  and  say  that,  Senator, 
Senator  Williams.  What  did  he  say? 

Mr.  .Vppel.  This  came  up  on  a  motion  of  Uie  defendant,  I  think — no;  it  was  a  plea; 
ind  tiiien,  on  a  subsequent  motion  to  dismiss  and  overrule. 
Senator  McLean.  Was  the  question  of  jurisdiction  involved? 
Mx.  Affel.  That  was  the  attack. 

Senator  Williams.  With  regard  to  that  p^ticular  motion  he  decided  that  there 
was  a  moral  right,  but  that  peculiar  circumstanlii^  made  it  impoBBible  to  enforce  it? 
Mr.Afjp^ii.  Thatisthe  re£upmtr3^QL&tor, 
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Senator  McLsan«  It  was  not  a  question  of  jurisdiction?  Did  he  decide  he  had  no 
juiisdiction? 

Mr.  Appel.  He  did  not  decide,  Senator,  that  he  had  no  jurisdiction.  He  decided 
he  had  jurisdiction  to  go  on  and  hear  the  case,  but  he  had  intimat  ed  that  if  the  Ameri- 
cans should  secure  judgment  it  would  he  unenforceable.  The  Americans  now  come 
to  you  and  ask  for  logi>^lation  which  will  protect  them. 

Senator  McLean,  Are  there  other  legal  points  involved  in  relation  to  this  same 
question? 

Mr,  Appel.  I  do  not  know  of  any. 

The  Chaibman.  If  the  mtnees  will  aUow  me  right  there,  I  want  to  insert  a  couple 
of  paragraphs,  possibly  three,  from  a  lett^  dated  January  15,  1923,  written  by  the 
Commissioner  of  Internal  Revenue,  to  whom  this  bill  had  been  r^erred  by  Secretary 
Mellon.   I  have  written  Secretary  Mellon  to  secure  hia  advice  concerning  this  matter. 

Now.  the  Commissioner  of  Internal  Revenue  states: 

''There  are  many  cases  which  will  be  affected  by  the  proitopcd  bill,  but  I  wish  to 
state  for  >  ou  the  fact^i  in  only  one  rase,  one  which  was  considered  personally  by  both 
the  Solicitor  of  Internal  Revenue  and  by  me. 

**ln  this  (^ase  a  domestic  corporation  purchased  from  the  Alien  Property  Custodian 
all  of  the  stock  ol  another  domestic  corporation  which  stock  had  previously  been 
owned  by  citizens  of  Germany.  At  the  time  <rf  the  piurchase  of  the  stock  the  pur- 
chaeer  was  advised  of  the  fact  that  the  corporation  was  liable  for  additional  income 
taxes  for  prior  vears  and  also  for  additional  taxes  on  royalties  paid  bv  it  to  German 
dtizens  from  which  it  had  failed  to  withhold  the  income  taxe«  a?  proAnded  in  the  rev- 
enue laws.  The  Bureau  of  Internal  Revenue  after  the  purchase  of  the  stock  made 
demand  uixui  and  collected  from  the  rorporation  several  hundred  thousand  dollars 
representing  the  tax  for  which  it  was  liable  on  account  of  failure  to  withhold  from 
the  payments  of  royalties  made  to  the  German  citizens.  Because  of  the.  complete 
change  of  ownership  of  the  stock  in  this  corporation  the  Bureau  of  Internal  Revenue 
did  not  assess  s^ainst  it  the  penalty  provided  in  tile  various  reveoue  acts  for  its  failure 
to  wil^old  from  these  payments.  After  the  payment  of  this  tax  the  company  filed 
a  claim  with  the  Alien  Property  Custodian  to  recover  the  amount  so  paid.  This 
claim  was  rejected  bv  the  Alien  Property  Custodian.  Suit  was  then  instituted  aeainst 
the  Alien  Property  Custodian  and  the  Treasurer  of  the  United  Stat*:^s  in  which  the  com- 
pany sought  to  recover  the  amount  of  tax  paid  by  it  out  of  the  monevs  of  the  German 
citizens  taken  over  bv  the  Alien  Proi^ertv  C^istodian.  An  answer  has  been  filed  to 
.this  suit  bv  the  Alien  Property  Custodian  a-id  the  Treasurer  of  the  United  States 
setting  up  the  fact  that  the  company  had  failed  to  withhold  the  tax  due  from  the  aUens 
and  further  that  the  arrangement  bv  which  the  money  was  paid  to  the  aliens  was  for 
the  purpose  of  avoiding  me  tax  due  the  United  States  Government.  A  further 
delense  was  set  up  that  the  r^ht  <rf  action,  if  any,  on  the  part  of  the  company  arose 
after  August  6,  1917,  and  consequently  is  not  such  a  debt  owned  by  an  alien  as  is 
contemplated  bv  the  trading:  with  the  enemy  act. 

"The  corporation  subsequently  requested  that  the  bureau  refund  to  it  the  tax  that 
it  had  paid  on  account  of  its  failure  to  withhold  from  the  payment  made  to  the  Ger- 
man citizens  and  that  the  amount  of  such  taxes  be  collected  from  the  Alien  Property 
Custodian.  In  a  well  considered  opinion  the  Solicitor  of  Internal  Revenue  held  lhat 
tbe  tax  had  properly  been  collected  from  the  domestic  corporation  and  that  it  could  not 
mow  be  refunded  to  it;  furthermore  that  the  bureau  had  no  authority  to  request  or 
demand  the  payment  by  the  AUen  Property  Custodian  of  the  amount  of  the  tax  out 
of  tixe  funds  in  his  lumds  of  tiiese  German  citizens.  I  personally  considered  the  case 
and  concluded  in  aoreement  with  the  opinion  of  the  solicitor,  that  the  company  had 
no  lesjal  ridu  nor,  in  view  of  the  fact  that  its  stock  was  purchased  with  knowledjj:e  of 
the  tax  liahilitv  of  the  company,  any  equitable  claim  for  the  refundment  to  it  of  the 
tax  perviously  paid  on  account  of  its' failure  to  withhold  from  the  amounts  paid  to  the 
German  citizens. 

"  TbjB  case,  the  facts  of  which  are  briefly  stated  above,  -is  by  np  means  the  only  one 
in  the  department  which  will  be  affected  by  the  proposed  bill,  but  it  Ls  the  one  \\ith 
which  I  am  most  &mUiar.  I  am  advised  that  in  quite  a  few  cases  additional  taxes 
have  been  assessed  against  corporations  the  stock  of  which  prior  to  the  time  of  the 
assessment  of  the  tax  had  been  purchased  from  the  Alien  Property  (;ustodian.  In  all 
of  these  cases,  of  course,  a  refund  of  the  amount  of  the  tax  so  collected  would,  under 
the  proposed  bill,  have  to  be  made  to  the  corporations  and  the  amount  thereof  collected 
from  the  Alien  Property  Custodian  out  of  the  proceeds  of  the  sale  of  the  stock." 

The  Chairman.  Have  you  any  comments  to  make  upon  that  ? 

Mr.  Appel.  I  would  like  to  make  this  comment,  Senator.  The  question  of  notice 
lack  of  notice  cm  the  part    the  Americans  of  the  existence  of  this  tax  liability  which 
rested  primarily  on  the  ^ree  Cbrmaos  and  secondariily  on  the  corp<»ati<m  is  entimy 
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immaterial  to  both  the  law  and  the  equities  of  this  situation.  Le.i:all\ .  the  primaiy 
liability  to  pay  ihe^se  individual  taxes  levied  against  the  Germans  was  upon  the 
Germans  who  received  the  income.  The  corporation,  by  reason  of  the  default  of  the 
Germans  who  at  the  time  of  their  default  owned  and  (Strolled  the  corporation  ui  its 
OTtirety,  was  subjected  to  a  secondary  liability  to  pay  the  taxes  which  werp  primarily 
levied  upon  the  three  Germans.  Under  the  words  of  the  revenue  acts  and  also  under 
the  ordinary  rules  of  suretyship  without  reference  to  the  words  of  the  revenue  acts, 
the  corporation,  having:  been  Bul:»iected  to  this  seoDudarx^  lial)ility.  had  a  n^dit  oi  sub- 
rt^ation  to  secure  reimbursement  from  the  three  Germans  whose  taxes  the  corpt^ration 
had  been  called  upon  to  pav.  This  riirht  of  the  Americans  was  not  affected  directly 
or  indirectly  in  anv  wav  bv  notice  or  lack  of  notice  on  their  part  and  their  notice  or 
lack  of  notice  did  not  affect  the  amount  of  their  bid  by  so  much  as  a  sii^le  ddlax  be- 
cause in  the  first  place  thev  believed  that  when  the  Treasury  of  the  United  States  got 
into  its  possession  over  $5,000,000  of  money  belonging  to  these  Germans,  it  would 
immediately  collect  out  of  these  moneys  the  taxes  which  were  owing  by  these  Germans 
to  the  Treasury  of  the  United  States,  and  they  did  not  anticipate  and  as  reasonable 
business  men  could  not  be  expert ed  to  anticipate  that  an  obscure  provision  in  the  trad- 
ing with  the  enemv  act,  which  said  that  the  properly  of  enemy  aliens  should  be  hehl 
subject  to  such  disposition  *'as  Congress  shall  direct,"  would  be  construed  to  nullify 
.the  plain  provisions  <»f  the  revenue  laws  and  to  throw  around  the  property  of  the  Ger- 
Vnans  an  immunity  \\  hich  prevented  not  only  the  Americans  but  even  the  Treasury 
of  the  United  States  itself  from  satisfving  just  obliprtions  out  of  these  m^neys- 

And  furthermore,  although  the  Americans  bdieved  that  the  Treasury  would  col- 
lect all  Uxm  due  ihe  Treasuiy  out  of  these  moneys  held  by  the  Treasury  and  that 
they  would  never  be  called  upon  to  make  good  this  contingent,  secondary  liability, 
they  also  knew  that  if  they  ever  were  called  upon  to  make  good  this  secondary,  con- 
tingent liabilitv  and  to  pay  to  the  Treasury  the  taxes  owing  to  the  Treasury  by  the 
Germans  on  income  received  by  the  Germaus.  they  had  a  right  under  the  revenue 
laws  of  the  i'nited  States  and  under  the  ordinary  rules  of  suretyship  to  secure  reim- 
bm-sement  from  the  Germans  for  the  taxes  paid  for  their  account  and  that  mider  the 
revenue  laws  of  the  United  States  all  of  the  property  of  the  Germans  was  subject  to 
distmint  and  under  the  ordinary  laws  of  the  United  States  all  of  then:  property  was 
subject  to  attactenent  and  garnishment  and  they  did  not  anticipate  and  as  reason- 
able business  men  can  not  be  held  to  have  anticipated  that  all  of  this  property  of 
the  Germans  would  be  given  a  preference  by  the  (^engross  of  the  United  States  which 
would  put  the  Germans  in  a  position  better  than  the  position  of  American  citizens 
in  similar  circumstances  and  prevent  American  citi/.ens  from  satisfying  just  claims 
out  of  these  monevs.  It  would  seem  to  me  that  this  whole  problem  ought  to  be 
handled  as  an  entirely  and  that  all  of  the  parties  ought  to  be  put  in  the  same  po»tum 
as  tixey  would  have  been  in  if  there  had  been  no  war  aoid  the  Germans  had  not  been 
declared  enemy  aliens.  Si»ely  the  Germans  should  niot  profit  by  reason  of  the  fact  that 
the  WM  made  it  necessary  to  declare  them  enemy  aliens,  and  surely 
by  reason  of  that  fact  be  released  from  just  taxes  which  they  should  have  paid  on 
income  received  from  business  carried  on  in  the  United  States.  It  is  unconscionable 
that  there  should  be  worked  out  an}'  solution  of  this  problem  which  will  completely 
and  entirelv  release  the  Germans  and  it  seems  to  me  equally  unconscionable  that  any 
solution  should  be  worked  out  which  will  leave  the  Americans  saddled  pOTuanently 
with  a  liability  for  taxes  on  income  not  a  doUar  erf  whidb  they  ever  received.  The 
two  foregoing  results  can  be  happily  accompli^ed  by  the  passage  of  this  bill  which 
^68  not  take  a  dollar  of  money  out  of  the  Treasury  of  the  United  States  but  which 
Ga  the  contrary  will  put  millions  of  dollars  into  the  Treasury  of  the  United  States 
and  thus  reduce  in  some  small  degree  the  amount  of  taxes  payable  by  the  citizens 
of  the  United  States.  This  result  under  the  law  and  the  equities  of  the  situation 
should  be  effectuated  Avithout  reference  to  the  notice  or  lack  of  notice  on  the  part 
of  the  Americans  ar  the  time  they  purchased  the  stock.  Such  is  the  law  and  in  my 
judgment  such  are  the  equities  of  this  situation^  and  in  support  of  my  cont^tion  I 
would  refer  you  again  to  the  dedsion  erf  United  States  District  Judge  KnMc:  wheiem 
the  learned  Judge  summarized  the  material  facts  in  this  case  and  made  no  mention 
<rf  4he  fiwrt  of  notice  ot  kwjk  of  notice  on  the  part  of  the  Americans  and  stated  un- 
equivocally that  morally  and  equitably  the  ultimate  liability  fxxc  these  taxes  should 
be  on  the  Germans  and  not  on  the  Americans. 

Senator  Wiw-iams.  It  is  simply  a  matter  of  transferring  the  money  from  one  tund 
to  another. 

Mr.  Appel.  Yes;  that  is  what  it  does.  It  transfers  it  from  a  fund  where  me  Treasury 
is  holding  it  as  trustee  for  the  Germans  into  a  fund  to  be  used  by  the  United  States. 

The  Chairman.  It  is  one  of  those  cases  y^&ee  we  are  proroeding  to  obtain  from  the 
Government  by  law  au^rit^  to  obtain  immbuzB^i^t  of  money  uiat  tiie  oorpotation 
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has  paid  out  for  not  withholding,  prior  to  1917,  the  moneys  that  were  due  for  the  tax 
which  would  be  payable  by  the  German  stockhcdders  for  money  earned  in  the  United 

States. 

Senator  (}erry.  Do  I  understand  you  to  say  that  previous  to  the  corporation's 
being  taken  over  by  the  Alien  Property  Custodian  it  had  earned  profits  of  $4,000,000 
in  five  years  and  that  it  was  then  sold  by  the  Alien  Property  Custodian  for  $5,000,000 
to  American  purchasers? 

Mr.  Afpel.  Yes;  $5,000,000. 

Senator  McLban'*  Have  you  the  names  of  these  American  purchasers? 

Mr.  Appel.  I  sent  and  got  a  list  of  the  directotB  and  stoekholdw  of  this  company* 

I  can  get  that  down  here  in  a  few  minutes. 
Senator  McLeak.  The  Government  appealed  in  the  New  York  case? 

Mr.  Appel.  I  am  not  sure. 

Senator  McLeax.  You  do  not  know,  do  you.  whether  there  was  a  claim  of  collusion 
between  the  American  purchasers  and  the  former  owners? 

Mr.  Appel.  There  has  never  been  the  slightest  suggestion  of  that  kind,  absolutely 
not  a  suggestion.  There  is  not  any  question  but  that  these  Am^can  purdiasers  axe 
high-class,  honorable  business  men.  There  is  not  any  questiim  but  that  tibeir  bid 
was  not  only  the  highest  bid,  but  that  it  was  a  high  bid. 

Senator  Smoot.  "V\Tiat  is  the  name  of  this  company? 

Mr.  Appel.  The  Synthetic  Patents  Co.  It  was  the  stock  of  the  Synthetic  Patents' 
Co.  which  was  purchased  by  the  Sterling  Products  Co.,  which  was  a  corporation 
organized  by  the  American  purchasers  for  that  purpose. 

Senator  Smoot.  Have  you  a  list  of  the  stockholders  of  the  American  company? 

Ifo.  Appel.  I  have  not]  Senator,  but  I  can  get  that  for  you. 

Senator  Smoot.  I  shoiild  like  to  see  a  list  of  the  stocldiolderB. 

The  Chairman.  I  would  like  to  call  your  attention  to  a  paragraph  in  a  letter  of 
January  17  which  the  Secretary  of  the  l^easufy  has  written  to  me  in  response  to  my 
request  or  suggestion.    Ho  says: 

''The  proposed  bill  srrants  relief  to  citizens  of  the  United  States  or  domestic  corpora- 
tions who  purchased  the  stock  of  corporations,  which  stock  was  formerly  owned  by 
alien  enemies.  It  seems  to  apply  with  equal  force  to  cases  in  which  the  purchaser  of 
the  stock  had  notice  at  the  time  of  the  purchase  of  the  liability  of  the  corporation  for 
additional  taxes  to  ^e  Government  of  the  United  States,  as  w;ell  as  the  cases  in  which 
the  purchase  of  the  stock  was  made  without  notice  of  any  liability  for  additional  taxes 
to  tne  Crovemment.  In  those  cases  in  which  the  purchaser  was  fully  advised  that 
additional  tax  was  due  the  Government,  this  fact  was,  or  should  have  been,  a  factor  in 
determining  the  purchase  price  of  the  stock,  and  there  seems  to  be,  therefore,  no  equit- 
able rea.^on  for  (rranting  the  relief  sought  in  such  cases." 

Mr.  Appei..  If  I  may  comment  on  that,  Mr.  Chairman,  I  would  like  to  do  so. 

The  Chairman.  Yes* 

Mr.  Appbl.  That  would  have  force  if  applied  to  corporatioil  tax^  owing  to  the  cor- 
porarion,  hut  it  has  no  force,  in  my  judgment,  as  applied  to  the  secondary  liability 
miposed  I  v  law  upon  the  corporation  for  failure  to  withhold  taxes  on  the  income 
received  by  the  Germans,  for  this  reason,  that  it  is  the  very  essence  of  the  revenue 
law  that  the  recipient  of  the  income  shall  pay  the  income  tax;  and  the  law  as  an  ad- 
minisTr;ni\-o  pro^■ision  merely  says  that  in  order  to  assure  collection  of  the  normal 
tax  we  iiuist  impose  upon  the  American  corporation  or  upon  anybody  having  and 
controlling  funds  in  the  American  corporation  the  duty  of  deducting  and  withholding 
out  of  the  income  paid  to  a  nonresident  alien  the  normal  taxes.  Then,  Congress,  in 
order  to  effectuate  its  intention  that  always  the  ultimate  payment  shall  be  made  by 
the  recipient  of  the  income,  savs  that  if  the  Americans  controllii^  that  income  fail  to 
paA-  it  for  any  reason  or  fail  to 'withhold  or  deduct  it  and  they  are  compelled  to  pay, 
they  shall  immediately  have  the  right  of  reimbursement  from  the  nonresident  alien. 

The  Chairman.  I  think  it  is  quite  clear  that  the  real  del)t  is  owed  by  the  German 
citizens  and  that  the  Covornment  has  the  money,  and,  having  the  money  to  pay  it, 
it  ought  not  to  enforce  the  secondary  liability  and  at  the  same  time  relieve  the  persons 
primarily  liable. 

Senator  Smoot.  If  they  have  mone^  that  belongs  to  an  individual  hims^  they 
oi^ht  first  to  take  out  what  the  individual  owes. 

Senator  McLean.  It  is  a  primajy  liaWHty  on  the  part  of  the  corpofation  at  m  the 
part  of  the  individual? 

Senator  Smoot.  Well.  I  know  this,  that  if  a  corporation  sells  out  and  it  is  later  dis- 
coA'ered  that  there  is  an  additional  tax  owing  irom  that  corporation,  the  purchasers 
ot  the  new  corporation  are  held  liable. 

The  Chairman.  This  is  not  a  corporation  tax  at  all. 

Senator  Smoot.  I  do  not  care  whether  it  is  a  corporation  tax  or  not.  I  say  that  in 
that  case  they  are  held  liable. 
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The  Chairman.  It  is  a  legal  duty  to  \nthhold  the  normal  ta^E.  We  levy  a  normal 
tax  against  the  individual  who  earns  the  income  or  who  receives  the  income.  Tliat 
is  the  original  obligation. 

Mr.  Appel.  He  is  the  original  obligor.  ^  .  w  i  j  • 

The  Chairman.  To  protect  ourselves  we  hold  that  the  corporation  must  mtnnold  it. 

Senator  Gbbky.  It  se^a  to  me  that  this  case  is  somewhat  different,  because  the 
G^mans,  in  <mier  to  evade  the  tax,  insisted  upon  the  corporation  payii^  all  the 
money  over  to  them.-  No^v,  this  property  was  sold  and  the  profits  from  it  are  in  the 
hands  of  the  Government.  The  Government  can  now  reimburse  itself  from  that 
pioperty  which  is  really  taking  the  stock  from  the  German  stockholders  Avho  were 
iMrigirially  responsible.    It  is  different  from  the  case  of  an  ordinary  corporation. 

Senator  Smoot.  Let  me  call  your  attention  to  this.  In  that  letter  of  January  17  the 
Secretarv  savs,  after  the  statement  the  chairman  just  read:  ^ 

* '  Furthermore,  even  cases  in  which  the  purchase  were  not  advised  of  the  additional 
tax  whi(^  was  pending  at  the  time  of  the  purchase  of  the  stock  do  not  differ  from 
other  caseSy  which  frequently  arise,  where  additional  taxes  are  assessed  against  a 
corporation  after  there  has  been  a  diange  of  ownership  of  a  majority  of  its  shares  and 
for  years  prior  to  such  change  of  ownership.  I  see  no  special  reason  tor  gi'aniinq:  relief 
in  the  tvpe  of  cases  covered  by  the  proposed  bill  and  not  granting  relief  in  other  cases 
in  which  additional  taxes  are  assessed  against  a  corporation,  after  a  change  of  ownership 
of  a  majoritv  of  the  shares  of  its  stock,  for  years  prior  to  such  change  of  ownerahip. 
In  all  of  these  cases  it  would  appear  that  the  purchaser  should  have  advised  himself 
prior  to  the  purchase  of  the  stock  of  the  status  of  the  tax  liabili^  of  the  cconpany  and 
the  mere  fact  that  this  matter  was  not  considered  prior  to  tJie  purdiaee  does  net  mem 
to  me  to  be  sufficient  ground  for  granting  relief. "  ^ 

The  Chairman.  An^Jm  reascm  is  this,  that  the  Gov€raiaent  has  in  its  haods  the 
money  of  the  debtor. 

Senator  Smoot.  I  realize  that. 

The  Chairman.  And,  having  the  cash  in  its  hands,  there  is  no  reason  that  I  can  see 
why  it  should  not  say  to  the  debtor  in  the  final  settlement,  "We  will  withhold  and  will 
not  return  to  you  that  portion  which  you  owe  the  Government." 

Senator  Skoot.  I  doubt  very  mu^  whether  they  can  do  it.  I  do  not  think  the 

Government  can  do  it.  .        .  ,  . 

The  Chairman.  They  can  not  under  the  law.   That  is  the  object  ot  the  biU^  to  give 

them  that  right. 

Senator  Smoot.  I  have  not  read  the  bill.    I  have  not  had  the  opportunity. 

Senator  McLean.  I  susrgest  that  we  hear  what  the  witness  has  to  say. 

Mr.  Appel.  I  think  I  can  clear  that  up.    The  law  provides  that— 
All  persons,  corporations  *  *  *  having  control  *  *  *  of  *  *  *  income 
of  any  nonresident  alien  *  *  *  are  hereby  authOTized  and  required  to  deduct 
and  witiihold  from  su<i  *   *   *  income  such  sum  as  will  be  sufficient  to  pay  the 
uOTmal  tax  *  *  *  ;  and  they  axe  each  hfiireby  made  penonally  liaU^ 

tax  *  ^ 

Now,  this  dutv  to  stop  at  the  source  is  merely  an  administrative  duty.  The  tax  is 
not  thereby  levied  upon  the  withholding  agent.  On  the  contrary,  the  Treasuiy 
Department,  in  recent  cases,  citations  of  wMch  I  will  give,  has  held  that —  ^  _ 
Such  taxes  have  never  been  considered  as  levied  upon  the  one  whose  duty  it  is 
to  pay  the  tax.  In  the  case  of  domestic  concerns  required  by  the  above-quoted 
provisi<m8  of  the  revenue  act  to  withhold  and  to  pay  into  the  Treasury  a  certain 
percentile  of  the  income  of  nonresident  aliens  and  foreign  corporations  of  which 
fiiey  have  control,  it  is  apparent  that  the  tax  is  not  levied  upon  the  withholding 
agent,  but  is  levied  upon  the  income  of  zumresident  aliens  and  is  collected  through 
with  the  withholding  agent."  .       .  .  „ 

Senator  McLean.  In  this  case,  as  I  see  it,  you  have  a  detault  of  the  parties  onginally 
and  primarilv  responsible. 

Mr.  Appel!  Then  the  law  is  that  by  reascm  of  the  default  of  the  persons  pnmanly 
liable,  the  contingent  liability  of  the  withholding  agent,  which  is  m  the  nature  of  a 
surety  liability,  becomes  a  fixed  liability,  and  the  withholdii^  agent  is  called  upon 
to  pay  by  reason  of  the  default  of  the  primary  debtor,  and  then  the  vdthholding  ag^t 
is  given  the  right  of  reimbursement  over  against  the  primar>^  debtor. 

Let  us  assume  that  I  want  to  borrow  $100  from  the  bank.  The  bank  does  not  know 
me  and  my  credit  is  not  good.  I  ask  the  Senator  to  indorse  my  note,  which  he  does. 
The  note  thus  indorsed  is  given  to  the  bank  and  I  get  the  SIOO.  In  90  days  it  becomes 
due  and  I  do  not  pay  it.  The  Senator  is  called  upon  to  pay.  He  goeato  the  bank 
and  says,  ''Has  Appel,  in  the  meantime,  put  any  money  in  the  bank?"  They  say, 
"Yes;  he  put  $500  m  the  bank/'  Hien  the  S^tor  says,  "Under  the  law  you  have 
the  ri^t  to  reimburse  youisdves  out  of  the  msmeyB  which  you  hold     Appel  md  you 
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?hould  exhaust  all  your  remedies  against  the  maker  of  the  note  before  you  call  on  the 
surety.  I  ask  you  to  take  that  money  out  of  his  deposits."  which  the  bank  would  do, 
and  therel\>re  the  surety  wouid  never  be  called  upon  to  make  good  the  note.  Now, 
in  this  case,  that  was  exactly  what  these  Americans  thought  the  Treasury  was  going 
to  do  93xd  what  the  Treasury,  if  it  had  not  been  for  this  obscure  provMon,  would  have 
done,  but  in  cmler  to  draw  the  analogy  clear  through,  the  bank  in  this  case  would 
Bay,  There  has  been  a  recent  piece  of  l^iBlation  which  precludes  us  from  doing  tfaat^ 
so  although  we  have  that  money  we  can  not  touch  it,  so,  Senator,  you  have  to  pay 
it  because  vou  indorsed  the  note."  Then  the  Senator  would  come  back  and  demand 
payment  of  me.  If  1  did  not  pay  he  would  sue  me.  and  garnishee  the  money  in  that 
l)ank  and  thereby  reimburse  himself,  and  I.  the  person  primarily  liable,  would  be 
the  person  who  woidd  make  the  ultimate  payment. 
Senator  Smoot.  Isn't  that  the  proper  way  to  do  it? 

Mr,  Aptrl,  Yes,  but  the  difficult  in  tliis  case  is  that  there  was  inserted  in  the 
trading  with  the  enemjr  act  a  provision  which  said  that  this  property  shall  be  held 
subject  to  such  disposition  as  Congress  shall  direct  and  inadvertently ,  I  believe,  the 
iwoperty  of  these  Germans  was  surrounded  with  immunity  which  prevents  distraint 

proceedings  and  prevents  any  Americans  from  having  recourse  against  it,  so  that 
that  remedy  can  not  be  brought  about,  and  what  would  be  done  in  an  ordinary  case 
is  precluded  in  this  case. 

Senator  Smoot.  Do  you  think  if  this  bill  is  passed  it  will  work  out  all  right? 

Mr.  Appel.  Yes,  sir. 

The  Chairmak.  Mr.  Miller,  the  Alien  Property  Custodian,  is  I  isbould  like 

to  have  him  take  the  stand  for  a  minute. 


STAXBMfiNI  OF  HON.  THOMAS  W.  MILLBB,  AUMS  PBOP£&TY 

CUSTODIAN. 

The  Chairman.  Mr.  Miller,  have  you  any  suggestions  which  you  wish  to  make  with 
reference  to  Senate  bill  4318? 

Mr.  Miller.  Mr.  Chairman,  this  bill  was  forwarded  to  me  from,  ike  Treasury  De- 
partmeiit  originally,  it  having  been  referred  to  them  by  you  aa  dudnmui  of  theFinance 
Committee.  I  am  fomiliar  with  the  details  of  this  matter.  I  bAve  been  listening 
to  this  diBCUBUoa  tcHiay,  and  as  tibere  m  very  little  left  Icsr  me  to  say,  I  shall  be 
brief. 

After  the  seizure  of  certain  properties  by  the  Alien  Property  Custodian,  investigations 
were  made  bv  the  income  tax  unit  of  the  Treasury  to  determine  what  income  taxes 
had  accrued  but  had  not  been  paid  during  the  years  prior  to  the  s<nzure  of  the  proper- 
ties and  while  they  were  owned  by  enemy  aliens.  As  a  result  of  these  investigations, 
the  income  tax  unit  discovered  a  large  amount  of  such  delinquent  taxes,  and,  in  cer- 
tain cases  where,  at  the  sune  time  the  properties  had  been  sold  by  the  Alien  Property 
Custodian  to  Americans,  the  Americans  were  compelled  to  pay  these  income  taxes, 
both  corporate  and  personal,  on  the  income  which  had  been  received  by  the  enemy 
aliens  prior  to  the  seizure  by  the  Alien  Property  Custodian  imd  prior  to  the  date  of 
acquisition  of  the  properties  by  the  Americans. 

Now.  2:entlemen  of  the  committee,  I  do  not  know  whether  you  are  asking  for  recom- 
mendations or  not,  but  I  am  going  to  submit  here  a  list  of  the  corporations  of  which 
the  Alien  Property  Custodian  sold  40  per  cent  or  more  of  the  stock,  showing  the 
amounts  and  dates  of  additional  taxes  assessed,  subsequent  to  date  of  sale  of  the  stock, 
for  1917  and  prior  years. 

List  of  corporations  which  the  Alien  Property  Cmtodian  sold  40  per  cent  or  more  of  the 
stocl\  shoving  the  amounts  and  dates  of  additional  taxes  assessedf  suJmquent  to  date 
of  sale  of  the  stock,  for  1917  and  prior  years. 


Name  of  osnpany . 

Year. 

Addi^ooal  tax. 

Alpha-Omega  Publishing  Co.,  Aeolian 
flail.  New  York. 

American  Industrial  Gas  Co.,  60  WaU 
Street,  New  York. 

American  Junkers  Co.  (Jac*),  100  Broad- 
way, New  York. 

Amencan  Lava  Co.,  Chattanooga,  Tenn. . 

American  Metal  Co.,  61  Broadway,  New 
YOTk, 

American  Pyrophor  Co. ,  317  East  Thirty- 
fourth  Street,  New  York. 

American  Radium  Co.,  7  East  Forty- 
second  Street,  New  York. 

1917 

1917 

1917 

1917 
1909-1917 

1917 

1917 

 do  

163.99  

$122,792.97  overassess- 
ment. 

 do  

Aaaasgmantliat 


None. 
Da 

f elmiary,  1921- 

None. 
Do. 
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List  of  corporations  which  the  Alien  Property  Cmtodian  sold  40  per  cent  or  more  of  the 
Oodtj  showing  the  amounts  and  dates  of  additional  taxes  oMte^^  siibseqtunt  to  daU 
ofsaie  of  ffie  stock  Jor  1917  and  prior  years— <ioutmwd. 


Name  of  company. 


Americaa  Storage  Co.,  i>tk)  Broadway, 
New  York. 

Associated  Operating  Co.,  8  Bifilge 
Street,  New  York. 

Athtntic  Welding  Cwporatlon,  61  Broad- 
way, New  York. 

Audiger  <fe  Meyer  Silk  Co.,  130  Boud 
Street,  New  York. 

R.  0.  Barthold  &  Co.  (Inc.),  72  Cliff 
Street,  New  York. 

Bau^  Chemical  Co.,  30  Lrving  Place, 
New  York. 

FhiU^  Bauer  Co.,  2-4  Stone  Street,  New 

Bayer  Co,"  117  Buten "  l^efrt. 

New  York. 
Beer,  Smid^er  &  Co.  (Inc.),  61  Broad- 

wav.  Xew  York  

Ernst  (iideon  Bek  (Inc.),  15  Maiden 

Lane,  New  York, 
Berger  &  Wirth  (Inc.),  58  CkilHinhia 

Heights,  Brooklyn,  N.  Y. 

Blake  Corpwation,  D^by,  Cooubl**  

Bloch  ^  riirsch  Fur  Co.,  21  Exneisoa 

Place,  Brooklyn,  N.Y. 
Bo(mtoQ  Rubber  Manufacturing  Co., 

BoontcMI,  N.  J- 
Bosch  Ma^ieto  Co..  225  West  Forty-sixth 

Street,  New  York. 
Bronze  Powder  Works  Co.,  801  Magnolia 

Avenue,  Elizabeth,  N.  J. 
Chillingworth  ManufiEM^turing  Co.,  Car- 

bi)n  Place,  Jersey  Citv,  N.  J. 
J.  P.  Devine  Co.)  1372  Clmton  Street, 

Buffalo,  N.  Y. 
Dresden  Lace  Works  (IneO»  30  East 

Twenty-first  Street,  New  York. 
Eisemann  Magneto  Co.,  32  Bush  Termi- 
'  nal  Building,  Brooklyn,  N.  Y. 
Heinr,  Franck  Sons  (Inc.),  Flushing, 

N.Y.  ' 
Garfield  Worsted  Mills,  Outwater  Lane, 

Garfield,  N.J. 
Emil  Gebel  Co.,  193  West  Street,  New 

York  City. 
General  Ceramics  Co.,  50  Church  Street, 

N«wYork. 


Year. 


1917 
lfil7'-1919 
1917 

1917 

im 


Additicmai  tax. 


1915 
1916 
1913-1917 


lftt5 

1917 
1917 

1917 


Gera  Mills,  Passaic,  N.  J  

C.  P.  Goers  American  Optical  Co.,  317 

East  Thirty-fourth  Street,  New  York. 

Goetze  Gasket  &  Packing  Co^  Allen 
Avenue,  New  Brunswick,  N.  J. 

Golde  Patent  Manufacturing  Co.  (Inc.), 
509  West  Fifty-sixth  Street,  New  York. 

H.  R.  Heinicke  (Inc.),  147  Fourth  Ave- 
nue, New  York. 

Chas.  Hellmuth  (Inc).,  154  West  Eigh- 
teenth Street.  New  York. 

J.  A.  Heenekeli^  107  CSbu&beia  Stceet, 
N^ew^  Y^ork 

Heyden  Chemical  Works,  135  WllMam 
Street,  New  York, 

Huntington  Piano  Co.,  Shellon,  Conn. . 

International  Textile  (inc.),  Bridgeport, 
Conn. 

International  Ultramarine  Works  (Ltd.), 

113-115  Leonard  Street,  New  York. 
Dr.  Jaeger's  Sanitary  Woolen  System  Co., 

395  Fourth  Avenue.  New  York. 
Jafenberg  Machine  Cb.  (Inc.),  131  West 

Twenty-fourth  Street,  New  York. 
Kafiee  Hag  Corporation,  225  Fifth  Ave- 

nue.  New  Yorlc. 


1917 
1915-1919 

1911-1920 

1917 

1909-  1917 
1917 

1910-  1918 
1917 
1917 

1910-1918 
1917 
1917 
1917 


None  

«;i85.32  

None  

 do  

$2,914.31  -  

None.  

169.54  

$286. 98  

Purchasers  advised  of 
additional  tax  at  sale. 

$261.36  

$86.60  

$2,605.  92  , 


Assessmeatlfa^. 


I82L43. 

Ncme... 
 do. 


...do.--. 

$10,640.13. 
$14^.59. 
$2,434.73.. 
$62.^.... 

None.  

$12,835.23. 
$910.97... 
$4^-21.. 

None  

 do.... 


Kny-Scheerer  Corporation,    404   West  [J 
Twenty-seventh  street.  New  York.  i] 


1917 
1918 
191S 

1917 

1917 

1917-^IS 

1917 

1917 

1917 

1917 
1917 

1917 

im 
mi 

1917 
1911 

iyi2 

1913 
1914 
il9io-1917 


$283,525.44  

$412,675.30  

Overaswssnmty  •m.SO. 

$3,573.80  

$1^7.73  

$1,9S7.70.  

N(me  

 do...'-  

 do.  


 do.... 

$77^.71. 

$30,018.50. 

$2,474^.. 

Nona..... 

 do... 


None. 

To  be  assessed. 
Da 

Tabeaasessed. 

Nine. 

June,  1918. 
June^  19i8. 


May,  1918. 
April,  1921. 


June,  1920. 

M<Kie. 
Do. 

Do. 

To  be  assessed. 

Paid  by  Alien  Property 

Custodian. 
Claim  filed  by  lippett  & 

Wood. 
To  be  assessed. 

N(me. 

To  be  assessed. 

1920. 

SeptembeTi  1929. 
None. 

Do. 


To  be  as 
Do. 


To  be  assessed* 

None. 

Do. 

Do. 

Do. 
May,  1929. 


None. 

Do. 


$338.52   February,  1919. 

$306.38   Do. 

$345  -  ,  Do. 

$15.48   February,  1929- 

None   None. 
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List  of  corporations  whkh  the  Alien  Property  Custodian  sold  40  per  cent  or  more  of  the 
stodt^  showing  amounto  and  dales  of  additional  taxes  assemd^  subsequent  to  date 
of  sale  of  the  stock,  for  1917  and  prior  year«--€ontinQed. 


Name  of  company. 


Jacob  c'c  Tosof  Kohn  (Inc.),  25  West 
Thirtv-second  Street,  New  York. 

La  SaUe  Portland  Cement  Co.,  140  South 
Dearborn  Street,  Chicago,  111. 

J.  M.  Lehmann  Co.,  101  Varick  Street, 
New  York. 

E.  Leitz  (Inc.),  30  East  Eighteenth 
Street,  New  York. 

litosaoCo.  of  America  (Inc.),  ion  CShtt*- 
nut  Street,  Philadelphia,  Pa. 

Locomotive  Superheater  Co.,  Wilimng- 
ton,  Del.  ,  . 

H.  Loob  &  Co.  (Inc.),  436  Fourth  Ave- 
nue, Xew  York. 

Markt  &  Hammach«r  Co.,  193  West 
Street ,  New  York. 

Markt  6i  Schaefer  Co.,  193  West  Street, 
New  York. 

Itadk  A  Co.,  45  Fade  Place,  New  York. . 

Ifesser  Manufacturing  Co.,  m  Nortii 

Seventh  Street,  Philadelphia,  Pa, 
New  Brunswick  Chemical  Co.,  New 

Brunswick,  N.  J.  .  . 

New  Jersey  Worsted  Spmmng  Co., 

Passaic  Street,  Garfield,  N.  J. 
Nmna  Co.  of  Amorica,  1790  Broadway, 

New  York. 
North  American  Commodity  Co.,  112 

Prince  Street,  New  York. 
Pabst  Brewing  Co.,  917  Chestnut  Street, 

Milwaukee,  Wis.   

Ptes-Washbum  Co.  (Inc.),  ^  Fooartti 

Avenue,  New  York . 
Pass-ICremer  Hatband  Co.,  56  mHI  Street, 

Pater.>on,  N.  J.  , 
Passaic  Worsted  Spmmng  Co.,  Nmth 

Street,  Passaic,  N.J. 
Perfection  Furnace  Pipe  Co.,  Toledo,^ 

Ohio.   ^ 

Polack  Tire  &  Rubber  Co.,  1876  Broad- 

wav.  New  York. 
Frederick  Pustet  Co.  (Inc.),  Barclay 

Street,  New  York. 

John  Rath  Cooperage  Co..  Chicago,  111  

Recreo  Manufacturing  Co,,  417  Court, 

Utica,  N.  Y. 
R^ine  Shoe  Co.  (Inc.),  112  Prince  Street, 

New  York. 
G.  Reis      Bros.,  894  Broadway,  New 

yX^.  Richter  Co.  of  New  York,  74  Wash- 
ington Street,  New  York.   

Bledel  &  Co.  (Inc.),  35  We^  Thirty- 
<;econd  Street^  New  York. 

Rohm  ^  Haas  Co.,  40  North  Front  Street, 
Philadelphia.  Pa. 

Rossie  \'elvet  Co.,  95  Madison  Avenue, 
New  York. 

Schaeffer  A:  Biidcnberg  Manufacturing 
Co.,  338  Berry  Street,  Brooklyn,  N.  Y. 

Selas  Co.,  521  West  Twenty-third  Street, 
New  York. 

Senefelder  Litho  Stone  Co.  (Inc.),  32 
Green  Street,  New  York. 

G.  Siegel  Co.,  Chestnut  ATttiae,  Rose 
Bank,  Staten  Island. 

Robert  Soltan  &  Co.  (Inc.),  15B  West 
Twentv-third  Street,  New  York. 

Sterling  Co.,  Derby,  Coin  

Stollwerek  Bros,  (inc.),  Soothfield  Ave- 
nue, Stamford,  Conn. 

Synthetic  Patmts  Co.  (Inc.),  117  Hud- 
son  Street,  New  York. 

H.  Tapke  Realty  Co.,  52  Barclay  Street, 
New  York. 

Topkw  Co.,  257  Fourth  Avenue,  New 
YWk. 


Year. 


1917 
1«I8 

1917 
1917 

m7 

1917 
1917 
1910-1916 

1910-1916 

f  1916 
[  1917 
1917 

1917 
1909-1917 

im 

1917 

1917 

1917 

1914-1917 

1917 

1917 

1917 

1917 

1917 
1917 

1917 

1914-1917 

1917 

1917 
1918 
1917 

1917 

1917 

1917 

1917 

1917 

1917 

1917 
1917 

1913-1917 

1917 

1917 


Additional  tax. 


160,89  

None.  

Overassessment,  $130.50. 

None  

.....do....  

 do  

17,377.44.  f  


$1,813.81. 

$79,384.98. 

Nooe.... 


$14,642.41  , 

123,852.95  

«>,506.33.  

$1,050.61  

None  

 do  

$1,843.70  

None  

12,701.79  

None  

Overassessment,  $131 .15 

None  

 do  


 do  >- 

$885.91  

None  


$10.10. 
$727.39 
Nooe.. 


 do.. 

$2,103.88. 
Nona... 

 do., 

 do.. 

 do-- 


 do.. 

98,663.33 


Purchasers  advised  of 
additioittl  tax  at  sale. 
None  


Assessment  list. 


December,  1920. 
None. 

Do. 
Do. 
Do. 
Do. 


May,  1922. 
March,  1930. 
Nooe. 

December,  1919. 


May,  1920. 
None. 
Do. 

September,  1919. 
None. 

February*  19^* 
None. 

Do- 
Do. 

Do. 

September,  1919. 

None. 

July,  1922. 

Do. 
None. 

Do. 

April,  1920. 

Ncoa. 

Do. 

Do. 

Do. 

Do. 
Jaaauy»1920* 

None. 

Septeanbw,  1922. 


15 


List  of  corporations  wfttcft  the  Alkn  Property  Cxu^todian  sold  40  per  cent  or  more  of  the 
stock  showing  the  amounts  and  dates  of  additional  taxes  assessed,  stibsequent  to  dat^ 
of^  of  the  stock,  for  1917  and  prior  ^car«— Cootmued. 


Name  of  company. 

Year. 

Additional  tax. 

—  -           ■  ■■— 

AflBeanamtlist. 

Traum  Rubber  Co.,  239  Fourth  Avenue, 

New  York. 
United  Brush  Manufactories,  203-205. 

Lafayette  Street,  New  York. 
Vigilant  Mills,  73  Leonard  Strert,'N0w 

York. 

M.  Welte  &  Sons  (Inc.),  667  Fifth  Ave- 
nue, New  York. 

Werner  &  Pfleiderer  Co.,  1204  Niagara 
Street,  Saginaw,  Mich. 

1917 
1917 
1917 

1917 
1917 

OvenssessniBnt  tOOI.89. . 

None« 

Do. 
Do. 

I  heard  some  one  of  your  committee  ask  with  reiexence  to  other  caeee  that  might  be 
affected,  and  antidpatiiig  what  might  be  in  your  nainds  I  have  gone  into  the  matter 
and  can  atate  to  you  now  that  it  involves  several  millions  of  dollars. 

It  is  my  position  that  the  Alien  Property  Custodian  occupies  a  position  as  trustee 
for  the  Government  and  trustee  for  the  former  holders  of  this  property  pending  such 
time  as  Congress  shall  direct  disposition  of  the  property  by  the  Alien  Property 

Custodian.  *  ^  i  • 

As  I  understand  it,  it  was  said  here  to-day  that  this  was  merely  a  matt^  of  taking 
this  money,  or  some  of  this  money,  from  one  account  of  the  GoTemment  and  patting 
it  into  another  account.  I  would  be  r^aiifls  in  my  duty  as  trustee  if  I  did  not  call 
attention  to  the  fact  that  these  sums  of  money  which  have  been  realized  from  the 
aale  of  stock  and  which  are  now,  under  the  law,  being  held  by  the  Treasury^  subject 
to  the  Alien  Property  Custodian's  orders  are  not,  of  course,  in  the  same  category  with 
other  pubhc  funds  which  the  Treasury  holds  by  reason  of  the  collection  of  taxes,  etc. 
We  have  been  endeavoring  to  construe  the  law  so  that  the  Alien  Property  Custodian 
is  a  common  law  trustee. 

If,  after  hearing  all  the  facts  in  the  case,  our  committee  or  Congress  caws  to  take 
these  sums  of  money  out  ot  tiie  various  truste  held  by  the  Treamiry  tiie  Alien 
Property  Custodian  In  order  to  rdmbune  the  Commissioner  of  Internal  Revenue,  or 
direct  rambursement  to  be  msd»  in  aocoidaaee  with  the  tertna  ol  th»  biU,  that  in 
within  your  provinc6.  . 

I  have  read  very  carefuUv  the  letter  of  the  Secretary  of  the  Treasury,  and  m  nay 
opinion  there  should  be  some  safeguards  in  this  legislation  as  outlined  in  the  letter. 
For  instance,  take  a  case  where  we  have  collected  a  certain  amount  of  taxes  and  this 
law  authorizes  him  to  refund.  The  Alien  Property  Custodian's  account  in  that 
Mrticular  trust  might  not  be  large  enough  to  rdmburse  the  CommisBionM  of  Internal 
Revenue. 

The  Chaibman.  What  about  a  csm  where  stock  is  bought  without  a  knowledge  of 
the  fBctB,  as  distingotohed  kom  a  earn  vrhiem  it  is  bought  with  knowledge  of  the  fact 

that  taxes  are  due? 

Mr.  Miller.  If  it  were  shown  in  our  contract  of  sale  and  in  our  advertisements  of 
sale  of  these  properties,  of  which  the  Synthetic  Patents  Co.  is  one,  that  the  American 
purchasers  knew  full  well  that  when  they  bought  this  property  they  were  buying  a 
tax  liability  from  the  Government,  it  might  be  well  to  dirf^ntiate  that  from  flie  oth«r 
case  to  wliich  you  have  reference.  If,  on  the  oth^  hand,  they  bought  these  propwties 
without  euch  knowledge,  and  then  tibe  income  tax  Uw  oi  the  Govemmmt  came  dow3i 
on  ibmoL  and  said,  **TMs  company,  when  it  was  operated  by  the  Germans,  owed  a  tax; 
they  are  beyond  our  reach;  you  bought  this  corporation,  and  we  now  expect  you  to 
pay  this  tax, "  then  it  is  hard  to  expect  the  innocent  purchaser  to  be  made  liable. 
But,  while  I  have  this  opinion,  still  I  consider  myself  the  common  law  trustee,  and  I 
may  add  that  I  alwavs  scrutinize  carefully  any  payments  that  I  am  asked  to  make  and 
then  make  them,  if  they  bear  up  under  the  scrutiny  in  accordance  with  the  law. 

Senator  Gerrv.  1  should  like  to  ask  the  witness  if  the  Alien  Ptoperty  Custodian 
construes  the  law  so  that  any  taxes  that  may  have  been  due  on  any  en^y  ali^as 
can  not  be  paid  from  this  funa  that  is  held  from  the  sale  of  these  properties. 

Mr.  Miller.  The  answer  to  that  is  written  into  the  law,  and  very  specifically  so, 
in  connection  with  the  definition  of  debts  that  arose  before  the  war.  I  am  familiar, 
I  may  say,  with  this  case,  and  it  is  impossible  for  me  or  my  ofhce  or  the  Treasury 
Department  to  straighten  this  osm  out  lAdthout  f^iditional  legislation. 
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Senator  Gerry.  Thon,  as  I  understand  it,  if  subsequently  the  properties,  or  funds 
deri\*od  from  them,  should  be  paid  back  to  the  original  owners,  unless  additional 
legislation  is  passed  they  would  get  that  amount  without  a  reduction  of  the  taxes? 

Mr.  Miller.  Yes. 

The  Chairman.  Suppose  you  had  not  adW  thfe  property  out  and  that  the  Alien 
Property  Custo^Uan  still  operated  it.  Under  the  law  as  it  now  stands  you  could  deduct 
the  taxes  that  are  due  from  the  debtor  until  Oongrete  itself  had  provided  for  the  dis- 
position of  the  matter,  could  you  not? 

Mr.  Miller.  No.  I  think  a  simple  explanation  will  clear  up  that  pomt.  If  we  are 
operating  as  custodian,  we  hold  that  the  custodian  stands  in  the  shoes  of  the  majority 
of  the  stockliolders,  and  the  majority  stockholders  of  the  corporation  to-day  are  paying 
their  income  taxes  to  the  Government  through  the  corporation. 

The  Chairman.  That  is  not  just  what  I  mean.  Of  course,  there  is  the  amount 
which  the  corporation,  by  reason  erf  its  contingent  liability,  deducts.  But  these 
Germans  owed  a  heavy  surtax  in  addition  to  that,  which  debt  they  owed  to  the  United 
States.  The  United  States  Treasury^  has  their  money,  and  yet  you  can  not,  under 
the  law  as  it  now  stands,  offset  against  their  claim  for  the  money  which  you  received 
the  amount  of  money  due  the  Ignited  States  until  Congress  has  provided,  imder  the 
law,  for  the  disposition  of  that  property. 

Senator  Smoot.  You  are  talking  about  surtaxes  now,  are  you? 

The  Chairman.  I  am  ta,lking  about  siurtaxes;  yefl. 

Senator  McLean.  Suppose  the  AHoti  Property  Custodian  does  not  have  money 
enough  to  pay  it  from  the  coUeefion  <rf  the  normal  tax? 
1  he  CtHAiRMAK.  ^thout  a  change  in  the  biw  you  can  not  even  onset  the  debt  (rf  the 

Germans  for  the  surtax. 

Senator  Smoot.  I  do  not  know  about  that.  It  seems  to  me  there  is  not  any  question 
about  what  the  law  means.  Suppose  that  you  should  have  a  case  of  this  kind  :  If  all 
the  taxes  were  paid,  whenever  the  distribution  of  money  is  made  to  each  individual 
stockholder,  wouldn't  the  Alien  Property  Custodian  insist  upon-; —  ^  ^ 

Mr.  Miller  (interposing).  I  have  an  arrangement,  I  may  say,  with  the  CSommisnoner 
of  Internal  Revenue  that  whenever  I  release  my  hold  on  property  I  first  ascertain 
what  taxes  are  due  in  the  depaarkment  bmk  this  traati  and  are  pud  beltM  final 
md&tB  of  release  are  given .  *  ^ 

Ihe  Chairman.  As  I  understand  the  matter,  you  have  no  tray  of  disposing  of  a  case 
of  this  kind  unless  you  have  additional  legislation? 

Mr.  Miller.  Yes.  '1  here  are,  of  course,  a  number  of  amendments  to  the  law.  lam 
not  going  into  detail,  but  I  can  assure  vou  that  nothing  is  paid  back  to  anyone  unless  I 
have  found  out  fiist  from  the  Commissioner  of  Internal  Revenue  what  taxes  ace  owing 

on  his  books.  ,  x^-         j  * 

I  have  in  mind  23  big  enemy  insuri^ce  coinpames  tmere  they  «e  getting  ready  to 
cutafatmelonintaxefl.  BeMUseof  mypositicm^liddkit^yBeUadtrustee^^ 

to  defend  them.  .     •   ^  .  .       x  ^    ^  •  «: 

The  Chaikmak.  Mr.  Appel,  you  gave  us  an  epj^onazed  stlktement  of  certain  afli- 

davits.    Do  you  want  thoee  affidavits  printed? 
Mr.  Appel.  I  have  handed  them  to  the  reporter.  «  ,    .       .  j 

The  Chairman.  If  there  is  no  objection,  we  will  have  the  affidavits  printed  as  a 

part  of  your  testimony. 

Mr.  Appel.  I  have  no  objection.  j     tj.  •    •  ^  * 

Senator  McLean.  Here  is  something  which  I  diould  like  to  read.   It  m  lUSt  t 

**^*^S^AiU«i  Property  Custo(iiau  has  money  «id  property  belonging  to  the  three 
Germans  above  mentioned.  The  bureau,  however,  can  not  demand  payment  by  the 
Alien  Property  Custodian  of  the  taxes  due  from  Duisberg,  Hess,  and  Mann,  and 
even  if  the  Alien  Property  Custodian  were  to  make  such  payment,  this  olface  has  no 
authority  to  refund  to  the  corporation  the  taxes  paid  by  it.'* 

Mr.  Miller.  We  do  need  additional  legislation.  .    ^  i* 

The  Chaikman.  As  to  the  normal  tax,  the  Govemmen*  has  already  recenred  it, 

and  it  can  not  do  anything.  .      '       ,  ^     ,  ^  ^  ^i. 

Senator  Smoot.  I  have  not  been  tliinking  of  the  normal  tax,  but  of  the  surtax. 

Senator  Gebey.  As  I  understand  it,  this  witness  has  said,  in  answer  to  my  question, 
that  he  has  not  the  authority  to  pay  the  taxes  until  further  legislation  is  paseed  by 
Congress,  because  in  legislation  that  had  been  passed  there  is  a  proviso  that  Congress 
would  determine  in  the  future  what  action  should  be  taken. 

Mr.  Milleb.  There  is  no  way  to  pass  on  a  case  of  this  kind  unless  you  have  Mditionai 

^Snato?'GERRY.  Is  there  any  legidtttkm  on  the  boob  th»t  wfll  tOm  mthM%  Wrttt 
case? 
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Mr.  MiiiLBB.  If  there  is  any  surtax  due  on  an  individual  trust Vith  the  Alien  Prop- 
erty Custodian  and  there  is  raough  money  to  pay  it,  that  money  is  paid  by  me  or  by 
my  office  before  the  claim  is  allowed.  In  this  ]^anicular  case,  the  Synthetic  Patents 
case,  you  must  have  additional  let^islation.  Tlie  money  has  ah-eady  l)een  collected 
by  one  branch,  the  internal-revenue  branch.  They  can  not  come  back  and  say  llie 
second  time,  ' '  You  pay  it  to  us  and  when  you  pay^  it  to  us  we  will  give  it  back  to  you." 

Mr  Appel.  Perhaps  I  can  help  to  clarify  the  situation. 

There  are  now  due  from  these  three  Germans  to  the  Treasury  of  the  United  States 
surtaxes  in  the  amount  of  $2,444,986.61.  Those  surtaxes  have  some  of  them  been  due 
to  the  Treasury  of  the  United  States  since  1913  aod  othm  in  suGoeeBive  yeais  up  to 

1917.    They  have  not  yet  been  collected. 

Senator  Smoot.  They  would  not  be  collected  until  final  settlement. 

Senator  Gerry.  Can  that  final  settlement  be  made  without  additional  legislation? 

Mr.  Miller.  Yes:  it  can. 

Senator  Smoot.  That  is  the  normal  tax. 

The  Chairman.  There  is  a  question  whether  even  that  can  be  done. 

Mr.  Appel.  In  my  judgment,  I  fear  the  decision  o!  the  Treasury  Department  that 
they  can  not  demand  ib^se  taxes  is  correct  under  existing  legislation.  I  think  those 
moneys  which  are  the  proceeds  of  the  sale  of  these  properties  and  which  are  put  into 
the  Treasury  of  the  United  States  subject  to  such  disposition  as  Congress  shall  direct, 
are  there  under  such  terms  bs  preclude  any  executive  department  or  any  individual 
from  dipping  into  those  funds  and  taking  any  out  for  taxes  or  anything  else  until  the 
Congress  does  so  direct. 

Mr.  Miller.  With  due  respect  to  the  witness,  I  differ  from  him. 

Senator  McLean.  He  bases  his  opinion  upon  the  decision  of  the  court. 

Senator  Smoot.  I  agree  with  that  as  far  as  capital  itorif  i»  c<«icemed.  I  (Mnk 
that  is  true  that  far,  but  th^  ismmey  firom  ^vidends. 

Mr.  Miller.  Yes.  ,  , 

Senator  Smoot.  These  dividends  are  paid  into  that  company  and  then  the  sur- 
taxes can  be  imposed,  and  you  certainly  will  have  enough  money  to  pay  them. 

Senator  McLean.  How  about  the  other  taxes? 

Senator  Smoot.  If  he  has  money  enough  from  the  income  on  that  capital,  there  IB 
no  doubt  in  my  mind  that  the  surtax  has  to  be  paid. 
The  Chairman.  In  the  finid  settlement? 

Senat<»r  Smoot.  Yes.   I  do  not  believe  it  can  be  done  until  final  settlement. 

The  Chairman.  We  will  have  to  look  into  the  law.  Aa  I  understand  it,  the  law 
new  reads  that  the  property  shall  not  be  disposed  of  or  interfered  with  until  the  final 
action  of  the  Commissioner  of  Internal  Revenue. 

Mr.  Miller.  I  do  not  pretend  to  see  any  further  ahead  than  the  members  of  this 
committee.  I  think  anvbodv  can  realize  that  the  Alien  Property  Custodian  stands 
in  the  shoes  of  the  stockholders,  and  we  are  running  a  number  of  corporations  ^uch 
pay  the  income  tax,  the  surtax,  and  other  taxes  in  uie  usual  course. 

Senator  Gbrby.  What  abbujt  back  taxes? 

Mr.  MnxBR.  With  respect  to  that,  I  oppose  an  overasssMOieat  just  as  I  would  on 
my  own  taxes. 

The  CJhaibman.  I  suppose  it  is  safe  to  say  that  the  final  daapositicm  of  that  money 

has  to  be  passed  upon  by  Congress. 

Mr.  Miller.  Yes;  that  is  the  case  under  distnission.  It  seems  to  me  a  perfectly 
fquitable  proposition  that  we  should  enact  lerislation  similar  to  this  with  the  safe- 
guarding changes  suggested  by  the  Secretary  of  the  Treasury  in  his  letter. 

Senator  Smoot.  I  have  not  read  this  bill  carefully  because  I  have  not  had  the  WM. 

The  Chairman.  There  are  a  number  of  amendmento. 

Senator  Svoor.  All  swtaxes  can  be  paid  at  the  time  the  nnal  settl^ent  is  made. 
The  C^AnaiAN.  There  are  other  mattaro  b^ore  the  conunittee,  and  we  shall  now 
]^oc6ed  to  a  consid^tion  of  them. 


BBoar  atrBMrrrBD  by  xr.  momtb  abfmu 

The  facts  of  one  of  the  cases  affected  hy  S.  4318  are  as  follows: 

1.  During  the  years  1912  to  1917,  inclusive,  Synthetic  Patents  Co.  was  a  corporation 
engaged  in  the  nianufacture  and  sale  of  pharmaceuticals.  ^  ^ 

2.  During  all  of  this  period  all  of  the  stock  of  the  corporation  was  owned  by  Christian 
Hess,  Ourl  fhrisberg,  and  Rudolph  Ifonn,  all  of  whom  were  and  are  now  dtiz^  and 

Residents  of  G^many. 

3.  Itk  the  year  1912  Hess,  Duisberg,  and  Mann  licensed  to  the  corporation  cerlain 
patents  which  they  owned  m  cooflidmtion  of  the  payment  to  them  by  the  corpoiation 
«  certain  royalties^ 
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4.  I>urixig  the  five  years  1913  to  1917,  includLve,  Hess,  Duisb^,  and  Mann  received 
fiom  the  corporation  as  royalties  income  in  the  amount  of  $4,361,242.66,  all  of  which 
was  taxable  as  income  under  the  revenue  laws  of  the  United  States,  and  upon  which 
the  normal  income  taxes  payable  to  the  United  States  amoimted  to  $344,102.58  and 
the  surtaxes  amounted  to  $2,444,980. Gl,  a  total  of  §2,789,089. IH. 

5.  In  January,  1918,  the  Alien  Property  (^ustodian  seized  all  of  the  stock  of  the 
corporation  all  of  which  was  owned  by  Hess,  Duisberg,  and  Mann,  alien  enemies. 

6.  In  February,  1919,  the  AUen  Property  Custodian  sold  all  of  this  stock  to  Sterling 
Products  (Inc.) 7  &  corporation,  all  of  the  stock  of  which  is  owned  by  Am^can  citizens 
and  pursuant  to  law  deposited  the  proceeds  of  the  sale  with  the  Treasury  ot  tibte  United 
States. 

7 .  Thereafter  the  corporation,  all  the  stock  of  which  in  the  intmm  has  been  acquired 
from  the  United  States  by  American  citizens,  was  required  to  pay  and  did  pay  to  the 
Treasury  of  the  United  States  the  normal  income  taxes  in  the  aniount  of  $344,102.58. 

8.  The  Treasury  of  the  United  States  has  not  collected  and  under  existing  law  can 
not  collect  the  surtaxes  in  the  amount  of  §2,789,089.19,  owing  to  the  Treasury  by  the 
three  Germans  who  received  the  income  upon  which  these  income  taxes  are  payable. 

9.  The  three  Gemums  who  received  from  the  United  States  income  in  ^e  amount 
of  $4,361,242.65  and  who  owe  to  the  Treasury  of  the  United  States  incmne  taxes  in 
the  amount  of  $2,789,089.19  on  account  of  the  income  so  recdved  hs^ve  not  paid  to 
the  United  States  any  income  taxes  on  this  income  of  any  kind  or  character. 

10.  The  proceeds  of  the  sale  of  the  specific  property  of  these  tiiree  Germans  which 
produced  the  income  upon  which  the  taxes  are  payable  to  the  Treasury  of  the  United 
States  are  being  held  in  the  Treasury  of  the  Umted  States  subject  to  such  disposition 
"as  Congress  shall  direct." 

The  net  result  of  the  foregoing  facts  is  that  under  existing  legislation  the  Govern- 
ment of  the  United  States  can  not  collect  the  surtaxes  in  the  amount  of  over  $2,500,000 
owi^g  to  it  by  tibree  Germans  in  Germany  who  leccived  from  business  cmied  <m  in 
the  United  States  over  $4,000,000  of  income  and  can  not  refund  to  American  citizens 
the  normal  income  taxes  in  the  amount  of  over  $340,000  which  it  collected  from  these 
American  citizens  who  never  received  any  of  the  income,  despite  the  fact  that  the 
Treasury  of  the  United  States  holds  over  §5,000,000  of  the  money  of  these  same  three 
Germans  derived  from  the  sale  of  the  specific  property  which  produced  the  income 
which  created  the  tax  liability. 

Obviously  this  inequitable  result  is  the  one  not  contemplated  or  intended  by 
Congress  and  should  be  corrected  by  l^islation. 

The  basic  principle  of  the  income  tax  is  that  it  diall  be  paid  by  the  recipient  (tf  the 
income.  In  this  case  the  corporaticm  composed  entirely  of  American  citizens  has 
been  compelled  to  pay  the  normal  taxes  of  the  nonresident  aliens  because  section 
9  (b)  of  the  revenue  act  of  1916  as  amended  by  the  act  of  1917  provides  that  *'A11 
persons,  corporations  *  *  *  having  control  *  *  *  of  *  *  *  income  of 
any  nonresident  alien  *  *  *  are  hereby  authorized  and  required  to  deduct  and 
withhold  from  such  *  *  ♦  income  siicli  sum  as  will  be  sufficient  to  pay  the  normal 
tax  *  *  ♦  J  and  tiiey  are  each  hereby  made  personally  liable  for  such  tax 
*  *  This  duty  to  so  stop  at  the  source,  however,  is  merely  an  administra.tive 

duty.  The  tax  is  not  thereby  levied  upon  the  witibholoing  agent.  On  the  conteary 
the  Treasury  Department  has  held  that  ''Such  taxes  have  never  been  ccmsidered  as  - 
levied  upon  the  one  whose  duty  it  is  to  pay  the  tax.  In  the  case  of  domestic  conems 
required  by  the  above-quoted  pro\dsions  of  the  reA^enue  act  to  withhold  and  pay 
into  the  Treasury  a  certain  percentage  of  the  income  of  nonresident  aliens  and  foreign 
corporations  of  which  they  have  control,  it  is  apparent  that  the  tax  is  not  levied  upon 
the  withholding  agent  but  is  levied  upon  the  income  of  the  nonresident  alien  and  is 
collected  through  tiie  withholding  agent."  (Law  Opinion  1107  of  the  solicitor  of 
internal  revenue,  approved  by  the  Commissioner  dt  Internal  Revenue,  Novexnber 
6,  1922.) 

The  income  taxes,  both  normal  and  sur,  upon  the  $4,000,000  of  income  recoiveti 
by^  the  three  enemy  aliens  were  therefore  due  from  three  enemy  aliens  who  had  re- 
ceived the  income.  The  corporation,  which  during  all  of  iho  period  of  the  payment 
of  this  income  had  l)een  owned  and  controlled  in  its  entirety  by  the  same  three  enemy 
aliens,  was  subject  to  the  penalty  of  heinii  made  to  pay  the  normal  taxes  which  these 
'  three  enemy  aliens  had  failed  to  pay  and  which  they  had  precluded  the  corporation 
from  wiiliholding  or  paying. 

At  the  time  oi  the  sue  to  the  Americans  of  the  stock  of  the  corporation,  the  three 
enemy  aliens  owed  to  the  Treasury  of  the  United  States  12,789,089.19  in  taxes,  of 
which  S'344, 102.58  were  normal  taxes  and  $2,444,986.61  were  surtaxes.  The  liahiUty 
of  tlie  corporation  itself  was  in  the  nature  of  a  surety  to  pay  the  normal  taxes.  This 
liabihty  on  the  part  of  the  corporation  was  not  a  direct  tax  liability.;,  on  the  jcoutraiy, 
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it  was  a  secondary  and  contingent  liability  to  make  good  the  default  of  the  primary 
deibtcm  (the  three  enemy  alieite)  only  if  they  themselves  foiled  and  refused  to  make 
good  a  liability  which  was  on  all  grounds  of  law,  equity,  and  justice  th^rs— and  theirs 
alone,  because  ii  we  look  tiirough  the  corporate  device  which  these  enemy  aliesis 
had  ri^ed  up,  even  the  secondary  liability  upon  the  corporation  was  in  substance 
at  the  time  of  its  accrual  the  liability  of  the  same  three  enemy  aliens  who  owed  all 
the  stock  and  all  the  assets  of  the  corporation.  The  sale  of  the  stock  of  the  corpora- 
tion to  the  Americans  did  not  release  and  was  not  intended  to  release  the  three  enemy 
aliens  from  a  sinsrle  dollar  of  their  tax  liability  to  the  Treasury  of  the  United  States. 
The  Trading  with  the  Enemy  Act  under  which  this  stock  waa  seized  and  sold  was 
intended  as  a  sword  against  and  not  as  a  shield  for  the  enemy  aliens. 

The  direct,  primary  liability  for  all  incmne  taxes,  ho^  normal  and  but,  on  the 
$4,000,000  of  income  which  they  had  received  from  the  United  States  rested  on  the 
three  enemy  aliens  at  the  time  of  the  sale  to  the  Americans  and  continued  after  the 
sale  to  rest  upon  them  without  release  or  modification  of  any  kind  or  character.  The 
Americans,  therefore,  by  purchase  of  the  stock  did  not  assume  this  tax  liability. 
They  did  not  believe  and,  as  reasonable  business  men,  had  no  cause  to  believe  that 
a  direct,  primary  tax  obligation  against  three  enemy  aliens  for  whose  account  the 
Treasury  of  the  United  States  was  about  to  receive  and  hold  millions  of  dollars  would 
be  forever  released  while  a  secondarv,  contingent  liability  against  the  ctMrporation 
whose  stock  they  were  buying  woula  be  permanently  enforced.  They  knew  that 
under  the  revenue  laws  of  the  United  States  the  three  enemy  aliens,  had  tiiey  been. 
American  citizens,  would  be  liable  for  and  niade  to  pay  all  income  texes  due  on  the 
income  received  by  them  and  that  if  they  failed  or  refused  to  pay  these  taxes,  all  of 
their  property  would  be  distrained  by  the  Government  of  the  United  States  to  effect 
collection  of  such  taxes,  and  they  believed  and  as  reasonable  business  men  had  a 
right  to  believe  that  the  same  steps  would  be  taken  by  the  United  States  to  effect 
or  permit  collection  of  moneys  paid  as  taxes  for  enemy  aliens  as  would  be  taken  to 
enforce  collection  of  taxes  a^dnat  Ameri^n  citizens.  They  knew  tbat  voider  the 
revenue  laws  of  the  United  States,  the  iaxltm  of  Ihe  tbtee  enemy  aleins  to  return 
and  pay  these  income  taxes  exjmsBlj  subjected  the  property  of  sadi  enemy  aliens 
to  the  distraint  of  idl  of  their  property  in  the  United  States  for  the  payment  of  such 
taxes,  "and  in  case  of  his  failure  to  file  such  return  the  collector  shall  collect  the 
tax  on  such  income,  and  all  property  belonging  to  such  nonresident  alien  individual 
shall  be  liable  to  distraint  for  the  tax  "  (sec.  6  (e)  of  the  revenue  act  of  1916,  as  amended 
by  the  revenue  act  of  1917),  and  they  believed  and,  as  reasonable  business  men,  had 
a  right  to  believe  that  with  the  proceeds  of  the  sale  of  the  specific  property  of  these 
particular  three  enemy  aliens  right  in  the  vaults  of  the  Treaswty  et  the  United  StatecL 
collection  of  the  taxes  owing  to  the  Treasury  of  the  United  States  would  be  effected 
out  of  such  proceeds  which  under  the  piovimms  of  Ute  revmue  acts  was  made  sub- 
ject to  distraint  for  taxes. 

They  did  not  anticipate  and  as  reasonable  business  men  had  no  reason  to  anticipate 
that  these  plain  provisions  of  the  revenue  acts  of  the  United  States  would  be  held  to 
be  nullified  in  their  entirety  by  an  obscure  clause  in  the  trading  with  the  enemy  act 
directing  that  enemy  property  should  be  held  subject  to  such  disposition  as  Congress 
shall  direct/'  and  that  such  clause  would  be  so  construed  as  to  impute  to  Congress  an 
intention  to  create  in  favor  of  enemy  aliens  an  immunity  of  their  property  mm  diA- 
traint  to  taxes  while  denying  to  American  citizens  all  tsach  immunity.  Arid  knowing 
these  foots  and  believing  in  the  plain  wards  of  the  revenue  acts,  the  Americans  when 
they  bought  the  stock  of  the  corporation  and  paid  to  the  United  States  millions  of 
dollars  for  it,  believed  and  had  a  right  to  believe,  that  the  income  taxes  due  on  the 
income  received  by  the  three  enemy  aliens  would  be  collected  by  the  Treasury  of  the 
United  States  out  of  the  millions  which  they,  the  Americans,  were  delivering  into  the 
custody  of  the  Treasury  of  the  United  States  and  not  out  of  the  pockets  of  themselves 
who  had  never  received  a  dollar  of  the  income,  and  so  knowing  and  believing,  they, 
the  Americans,  saw  no  reason  to  reduce  and  did  not  reduce  me  amount  ofmed  and 
IMdd  for  the  stock  ei  the  onrporation. 

And  if  by  any  chance  the  madiin^  of  Government  should  w<Mrk  temporarily  an 
oalorcement  of  the  secondary,  contingent  surety  obligation  of  tlie  corporation  whose 
stock  they  were  buying  and  they  should  be  compelled  to  pay  for  the  account  of  the 
three  enemy  aliens,  income  taxes  on  the  income  received  by  these  enemy  aliens,  they 
knew  that  they  were  ''indemnified  aijainst  every  person,  corporation  *  *  *  or 
demand  whatsoever  for  all  payments  they  shall  make"  (sec.  9  (b)  of  the  revenue  act 
of  1916  as  amended  by  the  revenue  act  of  1917),  and  they  knew  such  right  of  indemni- 
fication against  the  enemy  aliens  so  created  by  the  revenue  laws  of  tito  United  States 
phMced  the  ultimate  liability  for  the  payment  of  these  taxes  upon  the  alien  enemies  and 
ixmp^edli&^iMeneomiw    teimhwteetbimf  the  Ameneaps,  for  such  taxes  so  paid 
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for  their  account.  The  amount  of  $344,102.58  is  due  from  thr  enemy  aliens  as  taxes 
Ie\-ied  upon  them  by  the  revenue  laws  of  the  United  States  and  to-day  exists  uncon- 
ditionally. It  is  not  diminished  or  modified  one  iota  by  the  knowledge  or  lack  of 
knowledge  on  the  part  of  the  Americans  at  the  time  of  their  piirchaae  of  the  stock  ct 
liie  failuie  of  the  three  enemy  aliens  to  discharge  th^  just  tax  obllgationB  to  the 
United  States  and  the  consequent  secondary,  contingent  liability  of  the  corppratioii 
whose  stock  they  were  buying  to  My  the  taxes  owing  by  these  aliens  or  their  corpora- 
tion to  the  United  States  if  the  Treasury  failed  to  enforce  collection  against  them. 
Congress  intended  unequivocally  that  the  ultimate  payment  of  income  taxes  should 
be  made  under  all  circumstances  by  the  recipient  of  the  income. 

This  case  bears  no  relation  to  the  ordinary-  case  where  additional  taxes  for  prior  years 
are  assessed  aeainst  a  corporation  after  there  had  been  a  change  of  ownership  of  a 
majority  of  its  shares,  inasmuch  as  in  the  ordinary  case  recouiae  may  always  be  had 
by  the  corporation  against  the  primary  obli^.  The  trading  with  the  enemy  act  in 
this  instance  prevents  both  the  Treasury  Department  and  the  withholding  agent 
from  collection  and  consequenUy  there  is  no  analogy  between  this  case  of  witfahcdding 
and  the  ordinary  one. 

This  ra?e  can  be  best  stated  in  the  language  of  United  States  District  Judge  Knox 
when  he  summariaed  the  material  facts  and  moral  equities  of  the  case  then  before 
him  as  follows: 

'*The  facts  of  the  'tax  case'  which  was  begun  upon  September  26,  1919,  may  be 
summarized  as  follows: 

"Plaintiff,  a  New  York  corporation,  alleges  that  all  its  outstanding  capital  stock 
was  formerly  owned  by  tluree  citizens  of  Germany,  who  are  the  alien  defendants — 
Hess,  Duisberg,  and  Mann.  After  the  outbreiik  of  the  war  all  of  plaintiff's  stock  was 
seized  by  the  Alien  Property  Custodian  under  the  provisions  of  the  trading  with  the 
enemv  act,  as  the  propertv  of  the  aliens  named.  Thereafter,  upon  or  about  February 
4,  1919,  the  stock  was  sold  to  Sterling  Products,  (Tnc),  a  W<»st  Virginia  corporation^ 
the  proceeds  of  sale  going  into  the  hands  of  the  Treasurer  of  the  United  States. 

*'During  the  year  1913,  and  continuing  up  until  the  outbreak  of  the  war  with  Ger- 
many, plaintiff  and  the  enemy  defendants  were  parties  to  a  contract  whweby  it  wa» 
obligated  to  pay  Hess,  Duisberg,  and  Mann,  75  per  cent  of  all  moneys  which  it  should 
receive  from  the  r^t  to  use  c^tam  patents,  formulse,  processes,  etc.  There  waB- 
outstandii^  also  betwe^  the  said  parties  another  contract  whereby  plaintiff  was 
obligated  to  pay  to  said  en^y  defendants,  the  sum  of  $1,000  each  for  any  new  patents 
or  formulae  emanating  from  said  aliens,  and  used  or  acquired  by  plaintiff.  There  was 
also  an  indebtedness  of  large  amoimt  owned  by  plaintiff  to  the  aliens  upon  which 
interest  had  to  be  paid. 

''During  the  period  between  1913  and  April  6,  1917,  plaintiff  made  large  annual 
pavments  to  the  aliens  upon  account  of  the  aforesaid  obligations,  but  through  'in- 
advertence' failed  to  withold  therefrom  amounts  due  the  United  States  l«  meoma- 
taxes  in  req>ect  thereto.  ^ 

"Subsequent  to  the  acquisition  of  plaintiff's  stock  by  Sterling  Products  (Inc.).  a 
delinquent  income  tax  return  was  filed  by  plaintiff  with  the  internal  Revenue  Depart- 
ment, and  in  due  course  plaintiff  was  required  to  pay  to  the  Government  the  sum  of 
S344  .102.50,  being  the  amount  of  tastes  it  had  failed  to  withhold  from  Hess,  Duisberg, 

and  Mann.  ,     r   i  .  x-^rj 

"The  sum  received  by  the  Alien  Property  Ciffltodian  upon  the  sale  of  plamtms 
stock  exceeded  the  taxes  so  paid,  which  are  now  sought  to  be  recovered.  Upon 
June  26,  1919,  a  claim  therefor  was  filed  with  the  custodian,  pursuant  to  section  9  of 
the  trading  with  the  ^emy  act,  as  amended,  no  appHcatum  bdag  made  to  the  Fre^ 
d^t  for  an  order  id  paymi^t. 

#♦»»*♦* 

"In  eadi  of  the  present  suits  plaintiff  4nadvertentlv '  paid  to  Hess,  Duisberg,  and 
Mann  sums  of  money  which,  bv  virtue  of  the  laws  of  the  United  States,  it  was  under 
no  oblisation  to  pay,  but  which,  on  the  contrary,  it  was  specifically  bound  to  turn 
over  to  the  United  States,  ^\hx  then,  if  jurisdiction  exists  over  the  persons  or  property 
of  the  aliens,  should  thev  be  permitted  to  retain  moneys  to  which  they  are  not  right- 
fullv  entitled?  Certainly,  from  a  moral  standpoint,  the  money  should  be^returned 
to  plaintiff,  and  in  mv  judgment,  such  return  should  be  compelled  by  law,"  ^ 

The  respective  rights  and  liabilities  of  the  parties  under  existing  legislation  are^. 

therefore,  as  follows:  ,  • 

1.  The  Treasury  of  the  United  States  is  entitled  to  collect  firom  the  three  non- 
resident aliens  the  surtaxes  of  over  two  and  a  half  million  dollars  on  the  income  in 
excess  of  $4,000,000  received  by  the  three  nonresident  aliens  and 

2.  The  Americans  are  entitled  to  be  reimbursed  the  normid  taxes  of  over  $340,000 
paid  by  them  on  the  S4,000.000  of  income  received  by  the  three  nonresident  aliens, 
and  never  paid  by  the  aliens. 
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Congress  at  the  time  of  the  enactment  of  the  trading  with  the  enemy  act  could  not 
icnresee  all  the  abnormal  consequences  which  would  flow  from  the  economic  disturb- 
ijnces  brought  about  by  the  World  War,  and  by  an  obscure  provision  inserted  m  the 
act  for  other  purposes  unintentionally  precluded  a  rectification  of  the  plain  equities 
now  existing.  When  Congress  pro\ided  that  the  property  seized  from  enemy  ahens 
and  the  proceeds  of  the  sale  thereof  should  be  held  subject  to  such  disposition  **a8 
Congress  shall  directr''  Congress  intended  merely  to  keep  the  whole  situation  in 
statu  quo  until  such  time  as  it  fixed  the  broad  policy  to  be  followed.  Coi^ess  did 
not  intend  by  this  provision  to  preclude  the  collection  by  the  Treasury  of  the  Umted 
States  of  taxes  from  nonresident  aliens,  nor  did  Confess  intend  to  nullify  plain  pro- 
visions of  the  revenue  acts  of  the  United  States  and  surround  the  property  of  enemy 
aliens  in  this  country  with  an  immunity  which  would  preclude  the  collection  of  Uxes 
paid  by  American  citizens  for  such  enemy  aliens.  Congress,  in  fact,  intended  always 
that  all  income  taxes  owing  to  the  Treasury  should  be  collected  by  the  Treasury  and 
paid  ultimately  always  by  the  recipients  of  the  income.  The  problem  here  presented 
is  solely  a  tax  problem,  and  despite  its  ramifications  is  essentially  one  proU^  and 
should  be  treated  as  an  entirety.  S.  4318  provides  for  the  collection  of  income  taMB 
owing  to  the  Treasury  by  the  enemy  aliens  and  for  refundment  to  the  Americans  M 
the  taxes  which  they  were  unjustly  compelled  to  pay.  It  effectuates  the  expressed 
intention  of  Congress  that  ultimately  always  the  recipient  of  income  shall  pay  the 
tax.  This  bill  if  enacted  into  law  will  take  no  money  out  of  the  Treasury,  but,  on  the 
contrary,  will  put  large  sums  into  the  Treasury.  It  will,  in  the  words  of  United  States 
District  Judge  Knox,  not  permit  the  nonresident  aliens to  retain  moneys  to  which  Uiey 
are  not  rightfully  entitled"  and  which  '^certainly,  from  a  moral  viewpoint,  *  *  * 
should  be  returned  to  plaintiff  (the  Americans),  and  in  my  judgment  such  return 
should  be  compelled  by  law.^'  This  bill  does  not  give  to  the  Americans  one  doUar 
they  are  not  entitled  legally  and  morally  to  receive;  it  does  not  take  from  the  non- 
resident aliens  one  dollar  they  are  not  obligated  legally  and  morally  to  pay.  It 
puts  all  parties  in  the  exact  position  they  would  be  in  if  they  were  all  Americans 
dealing  under  the  peace-time  laws  of  the  United  States.  It  is  fair  and  just  to  all 
parties  and  in  accord  with  the  highest  principles  of  international  dealing  l)etween  the 
nations  and  private  dealing  between  individuals.  It  is  submitted  that  the  bill 
should  pass. 

Respectfully  submitted.  . 


LBTTBR  TBOU  THE  OF  THE  TAEASURV. 

Teeasury  Department, 

WaAingtoTij  January  17 j  19tS. 

My  Dear  Senator:  I  have  vour  letter  of  January  12,  1923,  inclosing  a  ropy  of 
S  4318,  Authorizing  the  Secretary  of  the  Treasury  to  make  collections  and  refunds  of 
taxes  out  of  the  proceeds  of  sales  of  roperty  held  in  the  Treasury,  and  requesting  an 
expression  of  the  iSwusury  's  views  thereon.  j  . 

'file  proposed  bill  provides,  in  brief,  that  where  citizens  of  the  Umted  States  or  a 
domestic  corporation,  all  of  the  outstanding  stock  of  which  is  owned  by  citizens  of  the 
United  States,  have  purchased  from  the  United  States  a  majority  of  the  outstanding 
shares  of  stock  of  a  corporation,  which  shares  of  stock  were  formerly  own(id  by  persons 
who  were  or  subsequentlv  became  alien  enemies,  and  any  additional  taxes  are  f^^^d 
to  be  due  from  such  corporation  for  the  period  prior  to  the  purchase  of  its  stock  by 
American  citizens  or  by  a  domestic  corporation,  the  amount  of  such  taxes  shall  be 
collected  by  the  Secretary  of  the  Treasury  out  of  the  proceeds  of  the  sale  of  such  shares 
of  stocA:  or  other  property  whidi  has  been  deposdted  in  the  Treasury  of  the  Umted 
States.  In  cases  where  the  tax  ha^  be^  assessed  against  and  paid  by  the  corporation 
since  the  purchase  of  its  stock,  the  amount  of  additional  tax  so  colle{^t(id  shall  be  re- 
fimded  to  the  corporation  and  shall  be  then  collected  from  the  Alien  Propert>^  Custo- 
dian out  of  the  proceeds  of  the  sale  of  the  stock  of  the  corporation  or  other  property 
of  the  alien  enemy  which  has  been  deposited  in  the  Treasury  of  the  United  States. 

In  view  of  the  fact  that  the  propertv  or  the  proceeds  of  the  sale  of  the  property  out  <« 
which  the  amount  of  tax  is  to  be  collected  by  the  Secretary  of  the  Treasiuy  are  held 
under  the  provisions  of  the  trading  with  the  enemy  act,  this  propos^  bill  is  primarily 
a  matter  f«  consideration  by  the  Alien  Property  Custodian  and  the  Secretary  of  btate, 
and  it  is  su^ested  that  it  be  referred  to  them  for  ocmsideration  before  action  is  taken  on 
it.  There  are  certain  features  of  the  bill,  however,  which  affect  the  Treasury  Depart^ 
ment  and  with  which  I  am  not  in  accord. 

The  proposed  bill  grants  relief  to  citizens  of  the  United  States  or  domestic  corpora- 
tions who  purchased  the  stock  of  corporations,  which  stock  was  formerly  owned  by 
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ahen  enemi^.  It  seems  to  apply  with  equal  force  to  cases  in  which  the  purchaser  of 
the  stock  had  notice  at  the  time  for  the  purchase  of  the  liabiUty  of  the  corporation  for 
additional  taxes  to  the  Government  of  the  United  States,  as  wdl  as  the  cases  in  which 
the  purchase  of  the  stock  was  made  without  notice  of  anv  liability  for  additional  taxra 

to  the  Government.  In  those  cases  in  which  the  purchaser  was  fully  advised  that 
additional  tax  was  due  to  the  Government,  this  fact  was,  or  should  have  been,  a  factor 
in  determining  the  purchase  price  of  the  stock,  and  there  seems  to  be,  therefore,  no 
equitable  reason  for  granting  the  relief  sought  in  such  cases.  Furthermore,  even 
nsi^in  whidi  the  purchasers  were  not  ad\dsed  of  the  additional  tax  which  was  pending 
at  the  time  of  me  purchase  of  the  stock  do  not  differ  from  other  cases,  which  frequently 
Mise,  where  additional  taxes  are  assessed  against  a  corporation  after  there  has  been  a 
cnange  of  owne^up  of  a  majority  of  its  shares  and  for  years  prior  to  such  change  of 
ownership.  I  see  no  special  reason  for  granting  relief  in  the  type  of  cases  covered  by 
tne  proposed  bill  and  not  granting  relief  in  other  cases  in  which  additional  taxes  are 
assessed  against  a  corporation,  after  a  change  of  ownership  of  a  majority  of  the  shares 
ot  Its  stock,  for  years  prior  to  such  change  of  ownership.  In  all  of  these  cases  it  would 
appear  that  the  purchaser  should  have  advised  himself  prior  to  the  purchase  of  the 
Stock  of  the  stetus  of  the  tax  liability  of  the  company  and  the  mere  fact  that  this  matter 
was  not  CQnsid€3!M  prior  to  the  purchase  does  not  seem  to  me  to  be  sufficient  ground 
for  wanting  rehef .  ® 

The  bill,  moreover,  should  make  some  provision  for  those  cases  in  which  the  statute 

of  limitations  has  run  against  the  collection  of  the  amount  of  the  taxes  out  of  the  pro- 
ceeds of  the  sale  of  the  stock.  Furthermore,  the  bill  makes  no  provision  for  cases  in 
which  the  proceeds  of  the  sale  of  the  stock  or  the  other  property  owned  by  alien  ene- 
nues  are  insufficient  to  pay  the  entire  tax,  and  it  would  be  doubtful  whether  in  such 
cases  the  bill  authorized  the  collection  of  any  deficiency  from  the  corporation.  More- 
over, tte  provisions  of  the  bill  are  indefinite  with  reference  to  the  matter  of  refunding 
taxes  th^tofcnre  pwd  by  the  person  seeking  relief,  in  that  it  does  not  provide  that  the 
taxes  in  question  are  not  to  be  refunded  until  ike  .Secretary  has  first  collected  such 
toxes  out  of  the  proceeds  of  the  sale  of  such  stock  and  other  property  on  deposit  in  the 
Ireasury.  I  think  m  protection  to  the  Treasury  Department  thereshould  be  a  specific 
prolusion  that  the  tax  shall  not  be  refunded  to  the  domestic  corporation  unless  and 
until  the  amount  thereof  is  collected  out  of  the  proceeds  of  the  sale  of  the  stock  or 
other  property. 

I  am  inciting  for  your  information  a  copy  of  a  memorandum  from  the  Commissioner 
of  l^emal  Revenue,  dated  January  15,  1923,  as  to  the  cases  that  have  been  settled  by 
ttie  Bureau  of  Internal  Bevenue  w  which  are  pending  before  it  that  wiU  be  affected 
by  this  bill. 

Not  wishing  to  make  any  recommendations  with  regard  to  the  bill,  I  have  set  forth 
certain  considerations  which,  in  my  opuolcai,  ate  olngaifi€tti€ein  oonneetba  with  tke 
matter  covered  by  the  bill. 
Very  truly  yours, 

A.  W.  Mellon, 

T%  -r      ^  SecreUiry  of  the  Treasury. 

Hon.  POSTBR  J.  McCVMBSR, 

VnUed  Statii  SG/yOe. 


Treasury  Department, 

Bureau  op  Internal  Revenue, 

-  -  ,      .     .    ^  Washington.  January  15, 

Ifemoraiidiim  for  the  Secaretary. 

At  your  request  I  have  considered  the  bill  S.  4318  and  the  effect  that  it  will  have 
npon  cases  that  have  been  settled  by  Ihe  Bui^eau  of  Internal  Revenue  ot  ifhich  are 

pending  before  it. 

The  effect  of  the  bill,  briefly  stated,  is  that  in  cases  where  persons  have  purchased 
a  majority  of  the  outstanding  stock  of  a  corporation,  which  stock  was  owned  by  persons 
who  were  or  subsequently  became  enemv  aliens,  and  any  additional  taxes  are  found 
to  be  due  from  such  corporation  that  such  taxes  shall  be  collected  by  the  department 
from  the  Alien  Property  Custodian  out  of  the  proceeds  from  the  sale  of  the  stock.  In 
where  the  tax  has  been  assessed  against  and  paid  by  the  corporation  since  the  pur- 
chase of  its  stock  the  amount  ol  tiie  tax  so  collected  shall  be  refunded  to  the  corpora- 
tion and  shall  then  be  collected  from  the  Alien  Property  Custodian  out  of  the  proceeds 
of  the  sale  of  the  stock  of  the  corporation. 

There  are  manjr  cases  which  will  be  affected  by  the  proposed  bill,  but  I  wish  to  state 
for  you  the  facts  in  only  one  case,  one  which  was  conffid^ed  personally  by  both  the 
solicitor  of  internal  revenue  and  by  me* 
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In  this  case  a  domestic  corporation  purchased  from  the  Alien  Property  Custodian 

all  of  the  stock  of  another  domestic  corporation,  which  stock  had  previously  been 
owned  by  citizens  of  Germany.  At  the  time  of  the  purchase  of  the  stock  the  purchaser 
was  advised  of  the  fact  that  the  corporation  was  liable  for  additional  income  taxes 
for  prior  years  and  also  for  additional  taxes  on  royalties  paid  by  it  to  German  citizens 
from  which  it  had  failed  to  withhold  the  income  taxes  as  provided  in  the  revenue  laws. 
The  Bureau  of  Internal  Revenue,  after  the  purchase  of  the  stock,  made  deoumd  upon 
and  collected  frmn  the  corporation  several  hundred  thousand  ddlars  representing  the 
tax  for  which  it  was  liable  on  account  of  fadlure  to  withhold  firom  the  payments  of  royal- 
ties made  to  the  Grerman  citizens.  Because  of  the  complete  change  of  ownership  of 
the  stock  in  this  corporation  the  Bureau  of  Internal  Revenue  did  not  asscj^s  against  it 
the  penalty  pro\dded  in  the  various  revenue  acts  for  its  failure  to  withhold  irom  these 
payments/  After  the  payment  of  this  tax  the  company  filed  a  claim  with  the  Alien 
Property  Custodian  to  recover  the  amount  so  paid.  This  claim  was  rejected  hy  the 
Alien  Property  Custodian.  Suit  was  then  instituted  against  the  Alien  Property  Cus- 
todian and  the  Treasurer  of  the  United  States,  in  which,  the  comjwiny  sought  to  recov^ 
the  amount  of  tax  paid  by  it  out  of  the  moneys  of  the  German  citizens  taken  over  by 
the  Alien  Property  Custodian.  An  answer  has  been  filed  to  this  suit  by  the  Alien 
Property  Custodian  and  the  Treasurer  of  the  United  States  setting  up  the  fact  that  the 
company  had  failed  to  withhold  the  tax  due  from  the  aliens  and  further  that  the 
arrangement  by  which  the  money  was  paid  to  the  aliens  was  for  the  purpose  of  avoid- 
ing the  tax  due  the  United  States  Government.  A  further  defense  was  set  up  that  the 
right  of  action,  if  any,  on  the  part  of  the  company,  arose  after  August  6, 1917,  and  con- 
sequently is  not  such  a  debt  owed  by  an  alien  as  is  contemplated  by  the  trading  with 
the  enemy  act. 

The  corpcnration  subsequently  requested  that  the  bureau  refund  to  it  the  tax  that  it 
had  paid  on  amount  of  its  failure  to  witiihold  from  the  payments  made  to  the  German 
citizens  and  that  the  amount  of  such  taxes  be  collected  from  the  Alien  Property  Cus- 
todian. In  a  well-considered  opinion  the  solicitor  of  internal  revenue  hehl  that  the 
tax  had  properly  l)een  collected  from  the  domestic  corporation  and  that  it  could  not 
now  be  refunded  to  it:  furthermore,  that  the  bureau  had  no  authority  to  request  or 
demand  the  payment  by  the  Alien  Property  Custodian  of  the  amount  of  the  tax  out 
of  the  funds  in  his  hands  of  these  German  citizens.  I  personally  considered  the  case 
and  concluded,  in  agreement  with  the  opinion  of  the  solicitor,  that  the  company  had  no 
legal  right  nor,  in  view  of  the  fact  that  its  stock  was  purchased  wifli  knowledge  of  the 
tax  liability  of  the  company,  any  equitable  claim  for  the  refundment  to  it  of  the  tax 
previously  paid  on  account  of  its  failure  to  withhold  from  the  amounts  paid  to  the  Ger- 
man citizens. 

This  case,  the  facts  of  which  are  ])riefly  stated  above,  is  hy  no  means  the  only  one  in 
the  department  which  mil  be  affected  by  the  proposed  bill,  but  it  is  the  one  with 
Avhich  I  am*  most  familiar.  I  am  ad%dsed  that  in  quite  a  few  cases  additional  taxes 
have  been  assessed  against  corporations  the  stock  of  which  prior  to  the  time  of  the  as- 
sessment of  the*  tax  tad  been  purchased  from  the  Alien  Property  Custodian.  In  all 
of  these  cases,  of  course,  a  refimd  of  the  amount  of  the  tax  so  collected  would,  under 
the  proposed  bill,  have  to  be  made  to  the  corporations  and  the  amount  thereof  col- 
lected fn>m  Ihe  Alien  PEopeiiy  Cu^odiancyat  of  the  proceeds  of  the  sale  of  the  stock. 

D.  H.  BtAm,  CovfmiMtiiontT, 

(Thereupon,  at  11.50  o'clock  a.  m.,  the  committee  proceeded  to  the  consideration 
of  other  business.) 


